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| CHARLES MMANUS, |PATRICK DONAGAN, | 


JOHN HAUER, {FRANCIS COX, 1 


ELIZABETH HAUER, 


a enn, 
AT HARA ISBURGH——JUVE OVER AND TERMINER, I 798. 
Fon rn MURDER or FRANCIS SHITZ, 


Y ON THE NIGHT OF THE 28th DECEMBER, 1797 | 1 


„ AT HEIDELBERG Townsnty, DAUPRIN. COUNTY) _ 

IN THE COMMONWEALTH or PENNSLLYAN 14 

CONTAINING, | 5 

THE w HOLE EVIDENCE, 
t | 155 AND THE. 


SUBST ANCE OF ALL THE LAW ARGUMENTS 


IN THOSE CELEBRATED TRIALS. 0g 4 
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A N A c C O U N 1 

* TAL TRIAL AND PROCEEDINGS AGAINST CHARLES 
' MMANUS, JOHN. HAUER, AND OTHERS, ron z es K 
MURDER or FRANCIS SHITZ, &c.. | 
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Iz ſeems, pretty generally, to have been the practice to publiſk the moſt 
remarkable trials in capital and other criminal caſes, to gratify the publics 
curioſity 3. and more eſpecially, thoſe which have excited, at the time, any 
confiderable attention, ariſing either from. the remarkable circumſtances 
attending them, or the importance of the queſtiorr tried, . eſtabliſhing ſome- 
great public or conſtitutional queſlion. The bulk of the ſtate trials in that: 
country ſrom which we have derived our laws and mode of trial; and tba | 
numerous editions of that immenſe work, furniſh convincing evidence of the. _— 
great attention which has hitherto been given to ſuch Publications. 

Among 5 many e and auffinations, with 4 hiſtory 
and trial of which a confiderable portion of the work juſt. ſpoken of is takers = 
up, there are few, if any, which appear to have been more cruelly and: 


deliberately contrived than the blaody, deed which. will be detailed in the 
following ſheets. 


Cnakrxs MOManus, Perzn M Doxoenr, Pararcx Donacaw, 
and Francis Cox, were natives of Ireland, from whence they had but 
lately come inte the United States. 


Jonx Havxs was born in the county of Northampton, i in „ Fenufylrantay 8 
of German parents. Not many years paſt he intermarried with EE za. 
| ahe filter of the deceaſed FRANCIS SH1TZ, and daughter of PETA AIZ, 


32 ——ů memos 


1 


kc German, of Heidelberg walks in the county 'of Dauphin. 


nn S772 died in the month of April 1795. By his will he had deviſed 


$ his gaughter- EL AZ k, the Wiſe aq] Haurx, one of Fu 
but the alvancements he had previouſly de tg her, were to be conlidered 
as part payment of mat legacy. * The who reſidue of * very large eſtate he 


bad bequeathed to his two Jons FRANCE; 18 and PETER 3 with this Furthep 
direction, that in caſe of the death of either of his ſons under age, OR without 


iſſue, his ſhare ſhould go to the ſurviving brother — pay ing, in fuch ent, an 
additional L. Soo to his ſaid daughter Ez ZABETH: (FRANCIS SHITZ had 


attained his age but ſhortly before the murder was committed. PzTER 
 SHITZ is not yet more than 18 years of age. 'Theſe two boys formed the 


only obſtacles to bar Jonn Havxx and EETZABETH his wife, from the 
enjoyment of the whole eſtate of old PETER SH1Tz. This ſhort account 
of the ſituation of the family and eſtate, at once diſcloſes the baſe | motive 
 Fhichinduce$Joun HAurz to contrive a molt. diabolieaHy flent's of Picked 


dels, the murder of the two brothers of his wiſe ; the half of which Areadfut | 


Repoſt he wy: eee the defirudion ofFraxcers Shire. ain 


7 tis 11170" * $738 ado. S's 10 
Yes 2E 31 3 & N 1446 "y 


- Immediately er ih the: 8 was committed, the public kuf, fon was 


Ieh 


Gxed upon Joun Haver—and hewas committed to gal on the RllbWin 
day. CaRIRR MOMakus was allo apprehended and conimine8an | 
his fereral ſtrange and contradictory confeſſions and declarations Fom time 
to time, induced the arreſt and commitment of the other priſoners.—Stiltz 
however, the © evidence relied 2 . nds, ner and . 13 no 


„ IF” 


. The public m l de md Ware Ad "the Fes 


cumſtances of. ſo many being concerned, and the combination ſo long : and 


fo artfully' concealed, gave gteat uneaſineſs to the people: Nor could a ayy 


one be inſured againſt injuries to himſelf, and the violation of his * property 


| from a hardened and reſolute ſer of men, a in the country, Vea 
former characters were inknown; ahd who were nthw ſu profed to be ſeagued 


together for the purpoſes ol murder in page, as "OR or 1158 85 
might offer. s 


"I this btustich of chings, and in er pedatiolr ofa Full and true Iſelolire 
of every fact relative to this dreadful tranfaAiion, it was thought proce ry 


8 729 
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. 
re 


C0 7 "oh 
the attorney for the Commonwealth to make uſe of Crt rakes MO] 


a witnels s anda as he had charged , Je OHN Haves: and PerER M. Po noon 2M 
as being | preſent, doing the murder, a at tl the houſe of Fx AV 9780 5 8 1735 whilf | 


wart do: - -and chat the other. priſonerg 


he held rheit horſes at the end of the lane 
wer privy ah cbnfenting to it, and Had aſſiſled i in forming the Fan = 


a bil was prepared in which Jo OHN Hever and P PETER. M<Dongons 
were charged as Principals, and PATRICE Doxacan, Francts Comp 
Hvucn M*Doxovun and ELIZABETR Horm as Acces ries BEFORE the 
fact: which bill v was found by t the grand | 17. at t . oe Lo 
vin 119%” e 


F domi . 1 


4 9 was u e e, rial, and aſter it had Pose 4 
conſiderable length, he expreſſed an earneſt deſire to ſpeak to- the judges—8 
whom he made a full confeſſion of his own guilt, as an acceſſary BEFORE 


| Wet ens denied his being preſent at the hôuſe the niit of 


the murder ut that the murder was committed by CHakLES MOManuy 


and PETER M. Doxochx, and that the reſt of the hag were acceſſaries 


BEFORE dhe 8. Ihe next morning he perſiſted in this rönfenröff 130 


court - xhereupon the court, on motion of the counſel” for che Cori = 


wealth, diſcharged che jury ſrom giving any verdict, and remanded" Me Pri 


ſoner, in order that a new indictment might be ſent up according to the truth 


_ ofthe fart, as it came out upon HauxR's confeſſion.” The Rory of CixrinnEs 
M. Max us being falſified in ſome very material parts; and it appearitg 


moſt probable, from the other teſtimony, that he himlelt was ne perſon who 


that. F AANTIS, 81 Tz he was not Gkathined as a wines" on i the trial of 
Jonn HAUER, 47. 1 14 T BAITS dt! 35 2154] | 92 d g 12 6 n lum 


The entry or en n of this matter, as made by the preſident of the 


court, is taken from his notes, in the following words: 


March 16th, 1798. 
Eight o*%lock P. M. The court adjourned till to-morrow morning at 9 
o'clock. The priſoner had ſent for the preſident before the meeting of the 


court. Laſt night at 9g o'clock, the preſident of the court, with judge 


Gloninger, went to the gaol, when the priſoner made a full confeſſion of his 
guilt as acceſſary before the fact, but firenuouſly denied his being a princi- 
pal in the murder: which examination he ſwore to upon oath and ſubſcribed. 


6 6 
Meh 17h. The court 1 met and the priſoner at hs bow. it was 
Aated to him by the preſident, i in the hearing of every one, that the priſoner 
Mad ſent for him and Mr. Gloninger : : That they received his conſeſſion as: 
| reſpecded the murder of Francis Shitz, which he had ſworn to and figned. 
The prefident then aſked him whether he would ſtand by that confeſſion, 


and whether it was true: The priſoner ded een he — he muſt, it 
was all true e that ſtood i in + the paper. 


Mr. C. Smich moved thatthe jury be diſcharged from the priſoner, to give 
the commonwealth an opportunity to file a new bill againſt the parties now 


known to the court as NEO and acceſfaries 8 the DIET! of Foſt. : 
48. 76. MIT: 


3 the court ae the 3 jury ER gving any verdiet on this 
cndiament. | 


Te counſel ſor the priſoner declined interfering, declaring that the prifoner 
had taken himſelf out of their hands—that his confeſſion was an act of his 
own, without EE them—and wh had _—_ further to oy at epreſent. 


The trials of all the other priſoners » were poſtponed, , and the  wineſſes 
recognize to the next court. | 


The erkdence has n. not t been aiven, as far as it went, upon this rial, as BD 
will appear entire on the trials at June oxxR & TERMINER, +» 


- 
. 
. 
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The following indifmene was ſent to the grand Jory, and ret m 0 1 ba a4 | 


on the-29t, & TATE BILE: 1 Ye 


Ae a Court of Oyer and Terminer and General Goal Deltvery hel3 as E Hary 
, Fiſburgh for the County of Dauphin, before the honorable John Joſeph 
. Henry Prefident, and his Aſſociates, Judges of the ſaid Court, on 


the ſecond Monday of June, in the year of our Lord one 1 
| ſeven hundred and ninety- eight. 8 


Hi cob ͥ N, l. tl 

THE Grand Inqueſt for the body of ths county of b Davrhla wk 
| Hieir oaths and affirmations reſpectively do preſent, That Charles 
 M*Manus late of Heidelberg townfhip in the county aforeſaid Las 
bourer, and Peter M<Donough late of the townſhip and county aforeſaid 
Labourer, otherwiſe called Peter Me Donoghy late of the townſhip and 
eounty aforeſaid Labourer, not having the fear of, God before their eyes, 
dut being moved and ſeduced by the inſtigation of the Devil, on the night of 
the twenty-eight day of December in the year of our Lord one thouſand 
| feven hundred and ninety-ſeven, at Heidelberg townſhip in the ſaid county, 
and within the juriſdiction of this court, with force and arms in and upon a 
certain Francis Shitz, in the peace of God and this Commonwealth then 
and there being, feloniouſly, wilfully, voluntarily and of their malice afore. 
| thought, an aſſault did make, and that he the ſaid Charles M*Manus, a cer» 
uin piſtol of the value of twenty ſhillings lawful money of - Pennſylvania, 
then and there charged and loaded with gun-powder and a leaden bullet, 
which piſtol he the ſaid Charles M*Manus in his right hand then and there 
had and held, to, againſt and upon the ſaid Francis Shitz, then and there 
_ floniouſly, wilfully, voluntarily and of his malice aforethought did ſhoot 
and diſcharge, and that the ſaid Charles M*Manus, with the leaden bullet 
aforeſaid, out of the piſtol aforeſaid then and there by force of the gun · po | 
der, ſhot, difcharged and ſent forth as aforeſaid, the aforeſaid Francis Shit 
in and upon the right ſide of the head of him the ſaid Francis Shitz, and in 
the right ear of the ſaid Francis Shitz, then and there with the leaden bulle# 
aforeſaid, out of the piſtol aforeſaid by the ſaid Charles MYManus ſo 
-aforeſaid ſhot diſcharged and ſeut forth, feloniouſiy, wilſully, voluntarily and 


. — 
Mc 2 er —üU — — — — 


TY 


of his malice ehe, diff Ike Neuen © and ound, W ſaid 


Pratcke Stütz Mu the 16aen bullet aforefai.! ; fo a as aforeſaid ſhot diſcharged 
and ſent forth out of the pilfol aforelar by the ſaid Charles M- Manus i in and 


upon the right lide of the head of him the ſaid Francis Shitz, i in the rig ht car 


JG. us ; hp 


cr bin the ai d Francis Shitz, one mortal wound of the cexth of four inches 


$a of the breath of one inch of which ſail mortal wound the fadF Francis 


Skirz from the faid night of the twenty. eight day of December! in the year 


Kroreſald until the twenty-ninth day of the ſaid month of December i in the 
(aid year, at Heidelberg townſhip in the county aforeſaid, and within the j ju 


riſdiction of this court did languiſh, and languiſhing did live on which faid 


twenty · ninth day of December, in thè year aloreſaid he the Taid Francis 
Shitz at the place aforeſaid and within the juriſaiction of this court; 67 TN 


MORTAL WOYND AFORESA1D, did die; and that the ſaid Peter M'Ds- 


nough otherwiſe called Peter . Donoghy then and there feloniouſſy wit- 
fully voluntarily and of his malice aforethought was preſent ailing, helping, 
abeiting, comforting aſſiſting and maintaining the ſaid Charles M*Manus the 
ſelony and murder aforeſaid in manner and form aforeſaid io do and come 
mit, and ſo the jurors aforeſaid upon their oaths and affirmations aforeſaĩd do 


ſay that the ſaid Charles Mi Manus and the ſaid Peter M<Donough otherwile 


called Peter M Donogby felonioully wilfully voluntarily and of their malie 
aſorethougit, him the ſaid Francis Shitz then and there in manner and ſorm 
afſoreſaid uid kill and murder, againſt the peace and dignity of the comme - 


wealth of Pennſylvania and againſt the ſorm of the act of nern 1 a 


made and n &. 


The cond count Rated the killing by beer wounds with as; . 


5 The third e count Nated the killingta dhe pill and the xy thy i 


r to be gue at . | - ABA 
| When followed the count againſt the acceſſaris in the following rende, 
And SPE aforeſaid upon their oaths and Aiman BE re- 
ede ds ner preſent that John Hauer late of the ſald townſhip of 
Meidelberg in the county aforeſaid Yeoman, Elizabeth Hauer the wile of 
the {aid John Hauer, Patrick Donagau late of the ſame place Labourer, 
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Hugh MeDonogh late of the fans die labourer, and Fiabcls Cox tai YH 3 
che ſame place labourer, not having the ſear of God before their eye 3 


but being moved and ſeduced by the inſtigation of the devil, 5 
before the felony and murder aforeſaid in manner and form aforeſaid done 
and committed by the ſaid Charles M*Manus and Peter M Donogh other- 


3 wiſe called Peter M. Donoghy to wit the 24th day of December in the year * 


aforeſaid at the townſhip aforeſaid and within the juriſdiction of this court, "2 
them the ſaid Charles M*Manus and Peter M*Donogh, otherwiſe called 4 
Peter M*Donoghy to do and perpetrate the felony and murder aforeſaid in 
manner and form aforeſaid, of their malice aforethought voluntarily, wilfully 


and feloniouſly did incite procure and abet, againſt the peace and dignity of 


the commonwealth of Pennſylvania, contrary to the laws, and 1 the | 

1 of the att of aſſembly in ſuch caſe made and provided, ka. 

TARED INGERSOLL, 'Y 
nen -General. 


N. B. The indictment preferred at March preceding was in "hb ſame 
form as the foregoing—except _ the words © OF THE MORTAL WOUND | 
A FORESA 1777 were mitted. | 


Cnaklrs MManvus and Perex M<Doxocny being put to the bar, 
Generally pleaded not guilty—and on the following day—viz. J une 135 8 
Charles M*Manus was tried—the en ſworn were: | 


„. MICHAEL URICH. 

2. SAMUEL STURGEON. 

3. DANIEL LONGENECKER, 

4 HENRY M*<CORMICK. j 
5. OBED FAHNESTOCKk. \ 

6. JOHN STONER. 
7. JOHN BOYD. 

8. JOHN BLATTENBERGER. 

9. WILLIAM SNODGRASS, 

10. HENRY STONER. 
11. JOHN GRAY. 


12. SAMUEL _ 


"uy — — 
r * 
— 


* 10 6 OP % wen * * 8 en Py T * 
* ? 5 
* : 2 
* ] 
$.- 1 


Tbe clerk of Oyer and Terminer read the indiAment to the jury. © Mr, 


. 'D, Ha, for the commonwealth, then opened the dre en at large, 


as it will appear in the dollowivg Pages. 


Eyz DozzLEk was the firſt witneſs frorn on the bon af the common 
weallh.— She depoſed as follows : 


J yas lying gp 8 bench behind the fore, 1 had Juſt awakened, and fax a 


Jight in the kitchen, I went out and there was a candle on the drefler->two | 


men were flanding by the fire near the dreſſer ; they had their heads bound 


round with whitiſh bandkerchiefs--they perceived me—and one of them, 
who had a whitiſh coat on, looked very angry at me, turned round, and 

followed me into the room. I took Francis Shitz by the arm, and tald him 
there were ſome ſtrangers in the houſe—he was lying on the bench behind 


the ſtove aſleep. I thought he was juſt getting up, when a piſtol was fired 


Off; the candle went out; ſome of the blood ſpirted on my arm. They went 
out into the kitchen, lighted the candle again, and brought in a wood axe, | 
and cut Franęis Shitz four times on the head. I and three boys, Jacob | 
HFlaverling, John Hoffman and John Doebler xan behind the ftove ; they 

attempted to ſtrike us, and advanced upon us with the axe—the candle went 


out a ſecond time. They went out again and lighted the candle I ran into 
the chamber where Peter Shitz was ſleeping in bed—IT think the three boys 
went in alſo—the two men followed us into the chamber, with the lighted 


candle: they tore down the curtains, and dragged Peter Shitz out of the- | 

bed] do not know how they got aut of the chamber, but Peter and they | 

got into the front room—and I ran out of the back-door, and got to > Shaf- 
er's town, where I told what had happened. 


In anſwer to babe actions put to ber, ſhedaid—T did not fee the face 
of one of the men, the other had a lang-whitiſh coat on; J cannot certainly 3 
ſay who they were, I was ſo frightened—the faremoſt was a little taller E 
than the other. I cannat tell which of them ſhot the piſtol ; I thought the 
one with the whitiſh coat was the neareſt to me when the piſtol was ſhot, 
and I think, but I cannot be ſure, that he held the candle. Their foreheads 
were tied as low down as their eyebraws. When Francis Shitz was ſhot, he 


| fell on the floor, near the bench, but he did not ſpeak—I ſaw M- Manus the 


L 11 
study krerihg following at Stüötz's Rouſe—T dfichight he Bebel re 
mee like the man did, on the fight the murder was contrhitred. 


Jacob HAVEATLI N G, en 


3 1 wis lying on the floor at Shitz's houſe, behind the ftove, the night off 
A the murder, in the ſatrie room where Francis Shitz lay. When the. piſtol 
as fired, I awakened and jumped up; the flaſh almoſt flew ih my face.. 
'The candle was blown out by the ſhot=T ran behind the ſtove. One of the 
men came in with the candle, aud brought in an axe, and cut Francis Shitz ; 
four times on the head with the axe. 
candle in the other. He then ran after me behind the ſtove, and wanted to 


He had the axe in one hand and the 


frike me. The candle went out again. He went out and lighted the candle 
again. I went out from behind the ſtove, and got out of the window, ank 
fan to Mi. Shæfers. I did not go into the room where Peter Shitz lay. — 
I ſaw M'Manus the Saturday following, when they brought bim to Sbitz'8 


1 Houſe. I can't recollecl what ſort of a coat he bud on the ofght 45 che 7 


3 to ee coat. 
(Two axes 1 in court.) 


Theſe axes + belonged ts | Francis Shitz—it was with one of them he- 
Fas g 


Al ans Dosi tk, (Sworti.) 


1 found the piſtol behind the block in the kitchen, about half an four af. 2 


ber the murder happened. Tr Had a ſpread Eagle on the but. [A piflol pro- 
duced and ſhown to witneſs. 'Fhis is the ſanie piſtol. The cock was dowu, 


and it appeared to be newly fired. I ſaw a ram-tod lying in the room, in the 


a little LONGER THAN THE . 


e 841 1 25 (Swart). 
TT nothing of it til they cathe into the room where I Rad been Neep- 
ing. I did nor bear the piſtel go off. They caught hold of me in the bed, 
by the breaſt, and dragged me forward. 


* 


blood : and I ſaw another ram-rod in the kitchen—this laſt ram-rod was 


I threw one of them down on the 
Aorr in the chamber, and then ra out into the room where Francis lay 
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„ Server Rexe (inves) fect wn ad 


E I 


ſtaggered towards the bench. The third time I ſirack, the chair broke.— 


I went back into the bed-chamber, and faſtened the door; I then got out of 


the window; juſtas I was getting out, a pannel of the door was broken in 


ſtairs to the overſhot of the barn, and got a pitch fork and ſtood at the head 


of the ſtairs, I thought they were coming after me—and I flood there a 
little while: 


town, to one Neif*s houſe. I knocked and Neff let me in. I told him what 


had happened they then went down to the houſe, and I ſtaid behind. By 
this time 1 was fo weak I could walk no more, and J laid down on the bed 


at Neff's. I did not know that I was wounded till J got up to Neff's. I 


was cut very badly in the arm and on the hip, both of them to the bone, about 
three inches wide. I do not know who did it. 
awakened, and they had hold of me. 


ns ſaw no candle when I 


x 
— 


#5. 3 4 


15 was » alarmed, S my brother in law Michael Valentine, about midaighey 


he rapped at the door, and told me to get up as quick as I could, and to come 


down. I looked out of the window, and a-boy: hallowed to me that the 


| Shitzes. were murdered, I went down to the houſe ; I ſaw Shitz covered 


with blood ; I do not recollect how he lay; he was on the floor. It was on 
the night © of the twenty eighth of December laſt—about twelve o*clock, or 
between twelve and one. There was a great quantity of blood, nearly as 


mar ach as could be taken out of a good clever ſteer; I was ſurprized that a 


human creature could have ſo much blood; He was lying in it. He 


appeared to moan very much, particularly — 5 Mrs. Hauer, his ſiſter came. 


He kept conflantly wav ing his right hand back and forward towards his 
head. When the piſtol was found i it was blown into, and the ſmell of the 
freſh powder came out; I was convinced it had been recently fired. He 
| had ſour cuts on his head, and his ſcull lay bare. We ſearched for the 
place where lie had been ſhot, but could diſcover no marks of it and we 


- 


they both followed me out- with axes ; they both had axes. 1 took a chair 
and ſtruck one of them with it. I tried to knock down the other one; 3 he 


by the axes, and the door fell after it. I ran up to the barn, got up the: 


But when they did not come, I put the fork by, got out of 
the back door of the barn, went through the orchard, and ran up to Sbæfer's 


I heard no voices, except once, one 
of them ſaid in Engliſh, « God damn your foul ! But I did not know the. 
vo: ce. | 
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Joubted a long time if he had been ſhot at all; but the girl perde! in it that 
be was ſhot. Shortly before he died, the doctor diſcovered that he was ſhot ' 
in his right ear. We then gave up all hopes of his recovery. He Wel at 
10 o'clock the next mornings * _ „1797. ) 
| + 
Jacosn M1LLER, (Sworn.) | 

. [The dm which was found in the houſe, ae and ſhown W the 
witneſs.) Ifaw this piſtol in the poſſeſſion of Charles M Manus, eight or 
nine weeks before the murder happened. He and his brother-in-law John 
Sweitzer had a falling out: M*Manus had ſtruck Sweitzer, and a flate*s- | 


warrant had been iſſued againſt M*Manys. I happened to call in, on a Sun- 


day, after the warrant had iſſued, at the houſe of one James Logan. Charles ; 
M- Manus and Patrick Donagan were there. I had ſometimes done ſome 

conſtable buſineſs, and M- Manus ſuſpected I had the warrant—and he ran to 
his piſtols, which were lying on the table, and cocked one of them, and ſaid 


Miller ſtand off, or I'll blow your brains out. I aſked him what for ; he ſaid, * 


you have a ſlate warrant againſt me. I told him, no, I have not. He ſaid 
again, yes, you have. I ſaid, no, I have not: and when he found I had not, 
he got great with me, and gave me a glaſs of whiſkey, 7 I aſked him to ſhow- 
me the piſtols, and he ſhowed them to me. I ſearched if they were charged; 
they were both charged very well. One was a newiſh piſtol, and the other 


was an old one: the old one, it ſeems to me, was RATHER LONGER THAN” 
IRIS.“ I am fire this is the piſtol which M*Manus had—lt had the eagle 
on the but, and the ſame yellow flower on the barrel. | 1 


_ * See Leonard Deœbler's evidence, that one of THE RAM Robs FOUND- 
WAS LONGER THAN THE OTHER». S OT | 


ann WAR Gade uh (Affirmed) 
Charles M' Manus called upon me the beginning of November laſt, and 
made a complaint that he catched a man in bed with his wife. I told him 
he muſt ſwear or affirm to the fact. He ſcrupled to ſwear by the book, and 


did affirm. I then granted the warrant. Afterwards he walked up and 


down the room, and after ſome time, he ſaid, Squire, J have ſomething more 
to tell you; he ſeemed thoughtful : I aſked him what it was. He ſail 
there were people laying a Plot to murder a man near Shæſer's town. I 
aſked him whom they were going to murder. He replied, it was one 
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was, that he lived about two miles or fo bey6nd Shefer's town. I told him the 


any thing in it. I told him he ought to inform Shitz of it, and let Shitz look 
for his protection in law. and (I ſai) you will be his witneſs, if you meam 


before laſt Chriſtmas, in one Philip Bretz's ſhop, working at my trade of 
ſboemaleing. Francis Cox came to me, and told me he had fomething 
to ſay to me. I told him 1 had not time till I had finiſhed my pair of ſhoes: 


which he and Michael Hogan had together, at Squire Enſminger's. I went 


not tell me till that affair was fettled. T waited at Euſminger's until the 
aſſair was over. Francis Cox and my employer then walked on a red be 
fore; Charles M*Manus and I walked together behind we all went (6 
Coxẽꝰ's houſe together. On the road Charles M*Manus aſked me to go to 


| fleep there he would give me as much money as would put me from: hard 
work or ſlavery. I aſked him what it was he wanted with me. He told 


1 16:1] 


Ini rz. I faid, Su rrz is an old man, who would kill him? ſtill thought” 
the old man was alive. He then told me it was not the old man, he was 
dead; it was the young one, his ſon. I aſked him who was going to kill 
him. His anſwer was & Two Boys”=and mentioned he would willingly 
take a warrant for them people. I aſked him where Sn1Tz lived. His reply 


man lived in the other county, [Mr. Carpenter is a juſtice in Lancaſter | 
county, but he was Certainly overcautious in this inſtance} and I can't do 


to do an honeſt act, and he is in danger ;—he ſaid, I BELIEVE I wil. E 
bad known Charles lf hlanus a year or better before ibis. 


PA III 0 ArTE Ax, (Sworn.) 
I was fitting at my work, one evening at Manheim, about two weeks 


That when I had done, I would go up to his houſe in the evening, and! E | 
might tell me what it was then, When I quit my work, I did go up to his 
houſe, but he was fettling fome law buſineſs abeut ſome partnerfkip affair, 


to Enſminger's I aſked Cox what he wanted with me. He ſaid he could 


ſome town to ſleep at à tavern onfuch a night ; I don't recolleQ the name of 
the town—T think it was LzBaNox, FE am not ſure: Either the firſt or 
ſecond night after Chriſtmas, I think was what he faid ; and if I would 


me he would not tell me till I would ſwear an oath upon a book. Ttold him 
I would have no call to it, it &z 10 RE ſomething that was not right. He 
ſaid it would not hurt me at all. T went home with my employer. Next 
day, or two days after würds, Cox came to the ſhop, where I was fitting at 


1s J 


my work, and aſked me if IwourD Do wHaT THEY WERE TALKING OF 
'BxFORF. I told him I would not. I aſked him if he knew what it wa 
he ſaid not. M*Manus ſaid be was to go out of the houſe in the night, but 
Cox and me were to ſtay in the houſe. 


JacosB Ati (Sworn.) ; 

On the e Thurflay evening before neu- year, about half an hour before 
fun ſet, Francis Cox and Charles Me Manus came to my houſe; they had 
one creature along. Charles Me Manus aſked me if I had any oats, I 
ſhould give it to his mare. Con ſaid, no, I ſhould give her hay firſt. They 


| aſked for half a pint of whiſkey ; they aſked to ſtay all night, and wanted ſup- 


per. 'They got their ſupper. Then three Jerſey men, who were travelling 
to Jerſey, came, and wanted to ſtay all night. About fifteen minutes before 
8 o'clock, Cox and M Manus aſked to go to bed. I put them up flairs in a 
room where two beds ſtood. I told them they two muſt ſleep together. Cox 
made auſwer that they HaD SLEPT MANY A NIGHT TOGETHER, They 


ordered me to bring them half a pint of whiſkey, and ſome water. When I 
tool it yp, they wanted me to takea glaſs of it; I told them I would not. 
Oox drank aglaſs, and aſked Charles M*Manus if he wanted to drink a 
| glafs. He ſaid, No, in the MoRN INS. When J came down, I obſerved 


one of the Jerſey men had boots on; ſo I went back into the room where 
Cox and M*Manus lay, and fetched a pair of flippers down. Me Manus 


| aſked me if them people wanted to go ſoon to bed. I anſwered, yes. The 


Jerſey men ſoon after went to bed. I put two of them in the ſame room 
with Cox and M Manus: the other Jerley man I put into a bed by himſetf. 
T then went to blacken the boots: while T was cleaning the boots, I heard 
my wife talking to M*Manus, outfide of the door of the room, in the 


kitchen. She told him, Iam ſure you need not come down, you have 


got a pot under your bed. He made anſwer, I want to go out.— 


He ſtaid a good while; he had no coat on when he went out. My wife got 
uneaſy at his ſtaying ſo long: after a while I went out about the houſe and 


barn, and looked every where, but could not find him. I then went and looked 
in the bed, and he was not there. I aſked Cox where his comrade was: 
He anſwered that he complained of the BELLY-acus. We then hunted 
for him a ſecond time, but could not find him. I went up to Francis Cox _ 
again, and told him to get up and help me to hunt his comrade. He an- 
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Frwered, may be he went after the whe 3 z and he would not get up. My A 
wife then wanted me to get ſome of the neighbours to help to hunt for him; 


I went to one Abraham Meyers, about 50 rods down the road, but could 
not get him. I was afraid M<Manus had hanged himſelf. I then went to 
Martin Imhoffs; I could not get him—T went home again. My wife told 
me to raiſe up the travellers. I told her I was afraid, that I did not like to 


go to travellers? rooms by myſelf. At laſt I got one Brown, who lived in 
the houſe, to go up with me, and I wakened the travellers. I told one of 
the two who lay in the room where Cox was, to lay fill, that I was afraid 
of Cox, he had refuſed to get up to help to look for Charley. When Cox 
| heard that, he got up out of his bed. I went with the candle to Cox's bed, 
and FOUND Cox's SHOES WERE GONE. I had M<Manus's boots locked up. 

I ſaw that the whiſkey was drank out. M<Manus*s hat and coat lay on the 
table. Cox Took THE SLIPPERS Which I had given to Charley, and 


PUT THEM ON HIS FEET. We hunted Charley up and down round the 


barn, and in the barn, but could not find him. Cox looked a little, but not 
much. We then went back to the houſe. We kept a candle burning all 
night. The Jerſey people aſked Cox, where that man (M*Manus) had his 


home. He anſwered, that he had his home no where. Francis Cox and 


Brown went to bed again. We had hunted for Me Manus about half an hour, 
or an hour. My wife ſtaid up a great while; I and the Jerſey people ſtaid up 
all night. One of the Jerſey people looked at his watch; it was then about 


10 Oclock; and we thought MeManus was dead by that time, as he did 


not come back. We waited awhile, and looked at the watch, and it was 


oxx o'clock—and again at 2 o'clock. M- Manus had not yet come back. 
Awhile after this, Francis Cox came down and ſaid to me, M*Manvus is 


Gown there that we had been hunting for ; that he threw ſome ſtones upon 
the roof and wanted me to let him in. We did not hear them. He faid 


he had come down to let him in. Cox then went to the door, opened it, 


and ſaid, Damn your ſoul, Charley, where have you been, to make us hunt 


you all night. M Manus ſaid nothing. We heard him going up flairs 


with ſhoes on, but he did not come into the room where we were. One of 
the Jerſey men looked at his watch at this time, and it was three o'clock 


exacthy. Next morning the Jerſey people aſked him where he was; he made 


anſwer, that he was ALONG WITH a WOMAN : that he had made a bargain 
with a woman out of Lebanon, and ſhe would net come to my houſe, for 
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fear we ſhould know her, and ſhe miade a bargain to meet him at my barn; 
3 that he met her there, and they then went to old ImhoT's barn together: 'The 
1 Jerſey men plagued him a good deal about it, He then called for a pin 
1 of whiſkey; and wanted breakfaſt. I told him I could not give them break- 
© faſt, as my wife had gone to bed fick ; but I would give them ſome cold 
3 viduals; He aſked to ſee my wife; I went in with him to the room; he 


3 offered her C. 5 if ſhe would ſtand on her feet: He went in à ſecond times 
1 and told her hot to take it ſo hard; that for the price of his little mare in the 
3 ſlable he would not that it had happened ſo: that next Sunday he would 
1 give her a preſent that was worth /* io that he had EXOUGH; and could do 
[ jt without hurting himſelf; 


11 was a VERY co night. It was the ſame night the murder was com- 
mitted. It is about five or ſix miles from my houſe to where Shitz lived. 


Cox rode the mare away the next morning; 3 ſhortly after M*Manus fol- 


7 lowed him on foot. 


lian Grtets, the wiſe of facob Geiger, was next affirmed as a witneſs: 
She related the circumſtances in the ſame manner as her huſband, 
It i is therefore unneceſſary to repeat them, unleſs where ſhe was nn 


more minute e and particular, She ſaid : — 


That after all the ſtrangers had gone to bed, ſhe had locked the front 
door, and had gone into her own room to make her bed, and bolted the 
door with a bolt inſide, that it had no other faſtening. That ſoon after ſhe 
heard a rattling at the outer door; ſhe unbolted her own door, and ſaw 


NMI. Manus flanding in the kitchen, at the outer door, with a handkerchief 


tied round bis head, which had a whitiſh appearance—(to uſe her o. 
words.) I am ſure, fays I, you frightened me. He gave a laugh. Sure, 


1 ſays I, you need not have come down, you have got a pot under your bed. 
E He ſaid he wanted to go out; I then unlocked the door. I looked after 
him, and ſaw a little red ſhining thro? the handkerchief which was tied 
J round his head. He had come to our houſe before, and pretended that he 
F wanted to buy cattle. We hunted him about an hour, Cox helped to hunt, buf 


did not go as the reſt did, and did not KEM MUCK CONCERNED ABOUT 117 
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We kept a lamp burning all night. One can ſee from the oiitſte;" when 
there is a light in the houſe; the people were all fitting in the place where * 
the light was, and any one might ſee them thro? the window, from the road. 1 


When M*Manus went out he had nothing on but his ſhirt, a jacket 
without ſleeves, and his trouſers. He had No sHoxs ox, and I believe no 


1 | Abe It was Yor. cold that night. He had no bundle in his hand 2 
WW! varrying. OY oy e 7 
1 3 1 
Wl | When Cox came down to let M*Manus in, he came down very ſoftly } 
3 without either 8H0Es OR SLIPPERS on; I did not hear him till he came to 5 
| { | the door We could then ſee that he had no ſhoes or ſlippers on. He then | 
i4 N let M. Manus in, and they went up ſtairs together, and we heard Me Manus ; 
11 | ' GOING UP STAIRS WITH SHOES ON, but we did not ſee him, as they did 1 
I i | | not come into the place where we were, q 
1118 M<Manus told me the next morning that he could give me a preſent of 3 
| [| L-10 and not hurt himſelf, for HE HAD ENOUGH, He — he had been along [ 
1118 with a girl. 31 1 
| | | "Ub CnaklLEs M.Manvs's confeſſions and examinations, being four in um- 
| 6 ber, were then read; but they were lengthy and contradictory: in one of FE 
i! | them he bad given as a reaſon for his leaving Geiger's houſe, that he had 0 | 
Ih | taken ill with a complaint in his bowels, but did not adhere to the flory 5 
11188 | of the girl. In his other confeſhons he declared that John Hauer and 
1 | Peter M<Donough were the perſons in the houſe and actually preſent at {| 
4 | the killing; that he himſelf held their horſes at the end of Hauer's lane, 
j | which was aJmitted to be three quarters of a mile, at leaft, from the ſcene | 
6 f | | of action— and ſtrongly denied his having any other hand in it. That Patrick j 
| ln . Donagan was the perſon who procured him to have any concern in it; and a 
| 1 that they were to have . 1100 for the job. That he once threatened to tell, 7 
7 | | and actually did inform Squire Carpenter, and a man at Manheim, one J 
| '$ | Evans, that the mur er was to be committed. That he had met Hauer and 3 
I! | M Donough at the Black Horſe tavern, the Sunday before the murder was q 
| i 6] committed, and the Thurſday night following (28th) was agreed upon for 4 
| „ its execution. That M Donough wanted Cox to go with him, but Cox 4 
|| Qhreatencd to tell, and he was then to get £2 or 300 for concealing it, I 


LW Þ 
The above is the ſubſtance of what Me Manus declared, ſome of the exa- 


2 minations were {worn to—But it is to be much queſtioned if they conſiſt 
jacket } with the truth of the fact in the total, as will be {een upon the following trials. 
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Mr. Montgomery, and Mr. Patterſon, who had been aſſigned as counſel for 


One of the examinations was not ſigned, but was reduced to writing: and 


F the priſoner, by the court, excepted to its being read, and alſo to the exa- 
| 4 mination of Judge GLON IN GER, before whom it was taken, to prove the 
me to b fact, as it was not ſigned by the priſoner, and that no parole evidence ſhould 
then | beallowed—As to his declarations before a magiſtrate or judge, that by the 
lanus | ſtatutes of Phili p and Mary, they are expreſſly required to be put in writing; 
y did | 2} —and the Court heretofore have refuſed ſuch examinations when they have 
z not been ſigne d by the priſoner. They cited Fireman & Henwell. Hardw. 
ca. 306, where an examination upon oath, in writing, ſigned by the Mayor 
nt of | before whom it was taken, but not by the witneſs, was offered in evidence. 
along | That Lord Hardwicke would not let it be read, 705 LL examination ſhall 


be read, unl:/s 1 igned by the party. ; 
bum- TE the 
ntl: The counſel for Socom ſaid they were very indifferent about: 
had the admiſſion of the evidence: it was merely to ſhow how much he had 
ſtory f varied in his diflerent relations, at the different times, and how little reliance 
and was to be placed upon his confeſſion as to the actual ſhare he himſelf had in 
it at the diabolical act. That there was ſufficient evidence without it. That it 
ane, eould not, however, be refuſed upon the reaſons given. The caſe in Hard- 
dene Wicke was the caſe of a depoſition of a witneſs in a cauſe, which muſt always. 


trick be ſigned by the party—that that was nat a caſe within the contemplation of 
and the ſtatutes of Ph. & Ma. That thoſe ſtatutes not only did not require the. 


tell, ; examinations to beg ned, but they did not even require them to be put in 
one writing at the actual time of taking them. The words are «That juſtices 
— F & of peace when any priſoner is brought before them on a charge of felony, 
Was 5 & Hall take the examination of the ſaid priſoner, and the information of 
| ce. | 4 & them that bring him, of the fact and circumſtances thereof; and the ſame, 
Can ; cor as much thereof as may be neceſſary to prove the felony, /hall be put, 


i in writing 2v/1b;1 tws days after the next examination, and certified to the 
« next general Goal Delivery.“ Stat. 1 & 2. Phil. & Ma. c. 13. . 4. and 


a & 3 Ph. & Ma. C. IO. | 
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Henry, Preſdent. I do not recollect how the Court may have decided q 
heretofore: The caſe in Hardwicke may at one time have induced an 


opinion that the examination ſhould be ligned as well as reduced to writing; 


but the Court have conſidered the ſubjeR, and they haye no doubt at all about 


it. The caſe in Hardwicke does not apply to the queſtion; it is not the 
caſe of the examination of a felon, but the depoſition of a witneſs ; the lan- 
guage of the Statutes is very plain, and they do not require the examination 
to be /ipned by the party. Let it be read. See Leach's caſes in the Cr. Law, 
2d edition, 184, 254, 286-7. 2 Hawk. c. 15. ſ. 59. and c. 16. ſ. 11, 


The priſoner called but one witneſs, who proved nothing material for him. 


PETER LIVERGO 0D, (called by the priſoner) Sworn. 
Charles M*Manus worked with me a while towards laſt fall. Peter 
M Donough borrowed a piſtol from me, he ſaid he wanted it to ſtrike a fire 
to blow rocks with. Charley M<*Manus and he were working together, 
Peter McDonough returned the piſtol to me again, I lent but one piſtol: — 
it ans an old one, a little langer than this here, {Pointing to the piſtol 
bound in the houſe, ] Charles M e never . any piſtol from me. 


Countez for the P&1SONER. 
We have no defire to addreſs the jury. We think, however, that the 


whole of the confeſſions ſhould be taken together, and not apart only ; : and | 
by them it will appear that Me Manus was not preſent at the murder, but 


| nearly a mile diſtant ; that of courſe he could not be convicted on this indict- 
ment, but ought to be conlidered merely in the light of an ACCESSARY BR 
FORE THE FACT. 


Coons. for the Seinen 


We wiſh the gentlemen would addreſs the jury, if they are able to fay any 


thing in the priſoner's behalf; we ſhall then be able to anſwer them; that this 
mode of proceeding could anſwerno purpoſe. 'That as te the circumſtance 
of taking his confeſſions all together, that was impoſhble—they were fo va- 
riant and contradictory, they could not be reconciled. We, on the other 
hand, have given the firongeſt evidence to induce a belief that his ſtory is not 
rue; but that he was one of the men who were aQually 1x the houſe the 
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night of the murder. But putting it upon the gentlemen's own ground, it 
would make no difference as to the reſult, but the priſoner muſt be convicted! 
even upon his own confeſſions; for it is not neceſſary he ſhould be the very 
perſon who fired the piſtol, or ſtruck the ſtroke, nor even that he ſhould 
be an eye or an ear- witneſs; if in any other way he was aiding the general 
deſign, though at a diſtance off, it is a ſufficient preſence, to make him a prin- 
cipal. In Foft. 349. . 4. it is ſaid, When the law requireth the prefence 
6 of the accomplice at the perpetration of the fact, in order to render him a 
« principal, it doth not require a firit actual immediate preſence, ſuch a 
te preſence as would make him an eye or an ear-witneſs of what paſſeth, 


« Several perſbns ſet out together, or in ſmall parties, upon one common 
ec deſign, be it murder ot other felony, or for any other purpoſe unlawful in 
& itſelf, and each taketh the part aſſigned him; ſome to commit the fact, 


Fc others to watch a# proper diftances and ation to prevent a ſurprize, 
ec or to favor, if need be, the cſcape of thoſe who are more immediately en- 


« paged. They are all, provided the fact be committed, in the eye of the 

* law, preſent at it. For it was made a common cauſe with them, each 
* man operated in his ſtation at one and the ſame inſtant towards the ſame 
* common end; and the part each man took tended to give countenance, 
et encouragement and protection to the whole gang, and to enſure the ſucceſs 
ge of their common enterprize.” And again, in pa. 3 51. f. 6. it is further 
faid, that © in combinations of this kind the mortal ſtroke, thoꝰ given by one 
cc of the party, is conſidered in the eye of the law, and of ſound reaſon too, 
cc as given by every individual preſent and abetting. The perſon actually 

<< giving the ſtroke is no more than the hand or inſtrument by which the 
* others firike, . Ss | 


e And therefore where the indictment chargeth, that A. gave the mortal | 
* ſtroke, and that B. and C. were preſent aiding and abetting z if it cometh 
* out in evidence that B. was the perſon who gave the ſtroke, and that A. 
© and C. were preſent aiding and abetting, they may be all found guilty of 
«© murder or manſlaughter at common law, as circumſtances may vary the 
* caſe. The identity of the perſon ſuppoſed to have given the ſtroke is but a 
* circumſtance, and, in this caſe, a very immaterial one; the ſtroke of one 
* 18 in conſideration of law the ſtroke of all.” So that in which ever point 
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of view the evidence mw be conſidered. wy the jury, they muſt eonviet the 
priſoner. 


The Court expreſſed their opinion very deciſively that it could not poſſi- 
| bly make any diſſerence; and that if the fact was even believed by the jury, 
that M. Manus was not in the houſe, but at the end of the lane, with the 
horſes, ready to aſſiſt the perpetrators of the deed in their eſcape or flight, 
he was equally guilty with them, and ought to be convicted on this indict- 
ment; the fac of the killing being Rated in the indictment, to be done br 
_ M<Manus, being a mere circumlſance, and no ways material. 


The Counſel ſor the priſoner therefore declined ſaying more; and the mat» 
ter appearing ſo Plain, the Counſel for the Commonwealth did not addreſs 
the jury. 


Tur ber IDENT in his charge w wentinto a particular detail of the evis 
dence: He told thej jury that if one circumſtance had turned up favorable to 
the priſoner, he ſhould have thought himſelf bound to have given it its full 
force ; but that no favorable circumſtance had occurred which could induce . 

them to heſitate a moment reſpecting the guilt of the priſoner. He alſo told 

the jury, that by a late act of aſſembly, they muſt aſcertain in their verdict, 
if they found the priſoner guilty, whether he was guilty of murder in the firſt 
or ſecond degree. That from the circumſtances in this caſe it was unqueſ- 
tionably murder in the firſt degree, 


The jury retired from the bar, and in about an hour, returned with a vere 
dict that Charles M<Manus was GUILTY OF MURDER IN THE FIRST 
DEGREE, Which was lo recorded. | | 


| PRESIDENT or 1E COURT, 
| Charles Me Manus; On Tueſday next the Court will paſs ſentence on you, 
If you have any thing to move in arreſt of judgment, we will then hear you. 


Priſoner remanded. 


The reſt of the priſoners were then ardered to the bar to \ be arraigned "y 
acceſſaries before the fac, 
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Slerk of W and Terminer read the indictment. 
Clerk. How ſay you, ParzICE Doxacan, are you guilty of the 


felony whereof you ſtand inden or not guilty * fo ; : 


e Not guilty. 


Clerk. How will you be YT — 
Priſoner. By 605 and my Wikia 
Clerk. Gon ſend you a good Deliverance. 
The ſame form as to the other priſoners, except as to Joun Havrks ; 


Clerk. How Gs 5 you, Joun Have, are you guilty of the felon 


whereof JON ſtand indicted, or not guilty ?— . 


Priſoner ſtood mute. 1 


Mr. Duncan. The counſel for the priſoner feel conſiderable difficulty 


as to the mode of bringing forward an application to the court on his behalf; 


they therefore claim the indulgence of the court. They are ſatisfied the 
court will be ſo far of counſel for the priſoner as not to ſufler him haſtily to 


be ſurprized into a plea, which may operate to his injury. Jonx Haun 
was indicted at the laſt court as a principal. He was then arraigned, pleaded 
La jury ſworn, teſtimony given, and afterwards that jury diſcharged with 


out giving a verdict. We contend that after ſuch diſcharge, he can never 
again be put upon his trial for the ſame offence. This new indictment is, in 


fact, for the ſame offence. The offence of a principal and of an acceſſary 


before the fact, are ſubſtantially the ſame z and if one is acquitted as principal, 
he can not be indicted again as acceſſary be/are the fact. We ſhall, fort 


| ſhow the court, that no law is better ſettled than this; and, ſecondly, we 
will contend that a jury once diſcharged in a capital caſe, amounts to an 
acquittal of the priſoner, and he cannot be put a ſecond time upon his trial 


for the ſame offence. Our motion, therefore, will be, upon this ground, 


that Joun Have be not put 1 Head to this indiemment, but that he be 
di charged therefrome 


* * * P * 
a woe am 1 4 . ; 1 + Vw 45 
* — 9 * * a Fry 4 me 3 Ad * * * 
1 r i iz IG NET TE — : : kia ̃ * * 

s o O ? : F : 

] |; 

: | 

* 4 


fn 1. Hale 626. it is expreſsly laid down, that if A. be indidted as pris 
Tipal and acquitted, he ſhall not be indicted as acceſſary BzrokE, and if he 
be, he may plead his former acquittal in bar, for it is in ſubſtance the ſame 
offence; Stamf: P. C. lib. 2. cap. 36. fil. 105. a. 2 Ed. 3. Coron; 1 50 & 
282. But the antient law was otherwiſe. 8 Edw. 2. Coron. 424. In Ke. 
Huge 25-6. This doctrine is, upon conſideration of the books, agreed ts 
be the law. It is true, this caſe goes farther, and upon a doubt being ſug- 
geſted whether, if the priſoner ſhould be acquitted as principal, be 
| | . could be afterwards indicted as acceſſary BEFORE the fact; to avoid this F 
j | 1 | doubt, the court diſcharged the jury of him, and ordered another indictment } 
db be againſt him as acceſſary. We are, however prepared to ſhow that | 
ll this latter point is not the law, but that it has been long ſince exploded, This | 
cafe muſt certainly be determined upon principle and precedent, and not on 
the chamber opinions and ſpeculative reafoning of atty judge, however re- 
: putable and learned. The gentlemen mean to rely greatly upon F. ofler — 
yet even Judge Foſter lays it down, that one acquitted as principal cannot 
be indicted as acceſſary BEFORE ; he ſpeaks of it as a ſettled point; and 
although he finds fault with the principle, and throws out his doubts for the 
opinion of the learned, yet this cannot contro! what is admitted to be the 
law of the land. So in Hawkins chap. 35.1. 11. this is ſaid to be holden to be 
the law in many books of good authority: Sir Mn. Blac kſtene ſtates it in the 
fame way, as a ſettled point. What authority have we in oppoſition to 
theſe ſentiments of Hale & Fyter, of Haauk ins & Blacklone ? or how can a 
doubt remain as to the law upon this point ? It ſtands uncontroled by any 
| Judicial deciſion. Then, if the priſoner be indicted for an offence of which 
| an acquittal on the former indictment might have been pleaded in bar ; we 
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| contend that the diſcharge of the Jury upon that trial has the ſame operation, 
This is the ſame offence for which Joun Hauzx was indicted at the laſt 
| court, and he cannot be twice put in JEOPARDY for it. We will ſhow that 
| "rhe court have not the power to diſcharge the jury, after the evidence, for 
any thing that appears on the record, was all gone through on he part of 


| the commonwealth. If the contrary doctrine could be ſupported, then the 
le of a priſoner might he put in I Eo ARD as often as the proſecutor 


[f mimiggnt think fit, either for the purpoſes of oppreffion, or becauſe he might not 
5 have evidence ſufficient to convict. Even in a civil action a jury cannot be 
= diſcharged without conſent, whatever may be the Juſtice of the ws Shall 
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de be leſs t tenacious of the principle where the life of man is at flake ? We 
admit that caſes of neceſſity may exiſt; in which the court muſt uhavoilably | 
; diſcharge the jury The caſe of a juror dying is one of them ; what elſe in 
: | uch. caſe could be done? 80, from motives of humanity to the priſoner, as 
where a woman was ſuddenly taken i in labor i in the courſe of the trial. But 
Ibe general doctrine is fixed, that a jury once charged i in a a capital caſe cannot 


* without giving a verdict. 


1 % 1 
o a : * 
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| The authorities upon which we rely are numerous and from: 1 I. Ind, 
227.7 Lozp Coxs fays, that a jury ſworn and charged i in caſe of life « or 
| member, cannot be diſcharged by the court or any other, but they ought to 
| give a verdia:_ 80 in Cartbew. 46 5. this caſe occurs Nora, per Hour, | 

| Chief Tuſtice, at the fittings i in WesTMINSTER 9. Nov. 1698, in a caſe of 
T perjury tried before him, between the KING and Perk INS, he ſaid, that if 


aw? 


was the opinion of all the J * of ENGLAND, upon debate between them, 


That i in . cakes; A jure cannot be antbdeion tho all 585 ; 
coke to it. 


1 That i in i criminal colin, not i capital, a juror may be.withdrawn, # 
both parties conſent, but not otherwiſe. 


Aud that in all civil Eauſes, 5a juror cannot be vids, but! by 
e of all parties. 
Kad in 9. Stra. 984. i in the caſe of the King 2 Jem, os" was 
IndiQed for Barratry ;—the proſecutor could not go on for want of a copy 
of ſeveral proceſſes, after he had given ſome firong proof. Whereupon it it 
as inſiſted to withdraw a juror, as it was done laſt term on ai indictment 
Nainſt the ſcavengers of $t. Giles), for not paying money according to 4 
F | uſtice's order; and there being ſome unpreparedneſs, Mr: Abney, one of 
Abe king's counſel, conſented to withdraw a 1 


The Chief Jul uſtice at fir inclined to it, but upon confideration held; 
there was a difference between that caſe, which may be compared to caſed | 
a ciril nature, and this, where the 8 may be infamous, as h 


— — 


ſeems to have grounded his opinion of the law, that the court may, under 


L 286 ] 


Flory; an Br tler Fealbh it has fiever boen dene ſt i pear or ben 
And therefore he refuſed it in this cafe, 1 | 
FR F q 

| Amotig the firltcafes wht ch appeat u the books, Where de cout nts! | 
dertook 1 to diſcharge ite jury, is the remarkable caſe of Nhitebread & fin. f 
wick, gi. Car. 3. 1679. They were indidted for high treafbn together with | 


three other Jeſuits, and upon being arraigned, they objected that they bat | 


already been tried for the ſame facts, a jury charged with them, and the evis | 
dence found itifufficient, and then the jury diſmiſſed without gie ing a verdict z | 
and they apprehended they could not be put in JEOPARDY of their lives 2 | 
fecond ti time for the ſame cauſe ; that they ought, at the former trial; either | 
to have been condemned of acquitted— This was certainly an objectlon of | 


: great weight : for every priſoner with whom a jury is charged in eapitat | 


caſes, ought either to be adquitted or convicted at that time elle, inſtead 


of one trial, a man may be made to undergo twenty trials for the fame fact, | 
when the court find the evidence againſt him defective. The court, however, 


anſwered, that it was in their diſcretion, to diſcharge the jury without tak- 
ing a verdict, where witneſſes were wanting, or where there was any ac. 


cident of the like nature. It is to be hoped that the Counfel for the Com · 
monwealch would not wiſh to rely upon a caſe ſtrongly marked with op- 
preffion and injuſtice. Yet upon this caſe, and ſome others, in the fame ar- 


bitrary and corrupt reign, eren Lord Hale, Mat and good as he was, 


the circumftances he mentions in his 2d vol. 295-6, diſcharge the jury of | 
the priſoner, and remit him to gaol for further evidence; and that it had | 
been ſo practiced i in moſt circuits of England. The learned editor of this 


| valuable work, does not, however, ſeem to concur in opinion with the text 5 


for, in a note upon this very point, he combats the doctrine with much 


| forge, and, mentions, that! it hath been fince holden for law, that a Jury once 
charged in a capital cafe, cannot be diſcharged” till they have given wei: 


verdièt, and the caſe of Whitebread was thought a very extraordinary one: 
and Mr. Foſter, i in his report, pa. 30. hopes that it never will be a Vene 


a Main, whether in a capital caſe, the court may, in their diferetion 7 diſcharge 


2 jury after evidence given and concluded on the part ofthe Crown, merely | 
-for want of ſufficient evi.lence to conviet ; - and in order to bring the prifonex | 
10 4 ſecond rials when the Crown may be better abt wit Fuat thir was | 


„„ 
e in the caſe of Whitebread and Fenwick, and it wes vertainly a-melt 
Pan proceeding. I hope, he adds, it will never be drawn into exam · 
7 2 ple. A thereſore, by the concurring ſentiments of all modern 
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ers, appears to be entirely exploded. - How is the caſe of Jann 
AVER to be diſtinguiſhed from the caſe of Whitebread and Fenwick? He 
ras indicted before, for an offence ſubſtantially the ſame as the preſent - 
2 fame murder; he pleaded not guilty ; a jury was. fworn and charged 
ich him; the whole of the evidence, for any thing that appears uf on the 
: wy $ecord, gone through on the part of the Commonwealth; and then, for want 


ky . Pf ſufliĩent evidence togonvid, the jury was diſcharged without his conſent 


thee : | ; ; g 
+ nad he is now brought a ſecond time to trial, upon a new it id ment, for the 


* Wame crime, I this is legal, we ſhall again ſet up the caſe of Whitebread | 
75 4 sick aud the moſt unjutand oppreſive conſequences mult follow 
Ka, From che doctrine. Shortly after the caſe of Whitebread and Fenwick, we 

, od the Judges diflenting from the dogrine 3 and in the caſe of the Lond 
n » elamere, who was tried for bigh tres ſon, . Jac. 4 State trial, 288 
pon a queſtion put to them by the Lord High Ste vard, they unanimouſly 

aced, that aobore the arial is by @ jury, there the law it clear, the jury 
8 charged, can ner be diſcharged, till they have given their vordicꝶ, ibis ii 
car. 8o in Ambroſe Rookwoods caſe. 8 Wm. g. The Judges refuſed a 
charge the jury, once {worn and charged, to let in exceptions upon a ne- 
Q of Parliament. (State Trial, 664, &. The general doQrine is xecogr | 
liſed in a1 Vin. 843 478, and in + Hawk. Chap. 47. feQ. L. it is ſaid o 
ave been anciently an uncontroverted rule, and hath. been allowed, eren 
ythoſe of the contrary opinion, to have been the general tradition of the 
v, that a jury ſworn and charged in a capital cafe, cannot be diſcharged 
. Without the priſoner's conſent) till they have given a verdiaz and potwithe | 
ens foe authorities to the contrary in the reign of King Charles ad. 
.. Ws bath been bolden for glear law, both in the reign of King James ad. 

base the revolution, The caſe of che two Kinlock's is reported in : 

" WF. 157. Weight. J. infified ſtrongly that no man can be twice put upon 
via of his life for one and the ſame crime, Nor f BY Nis own. 
W>x5=x7. And, the reporter adds, Upon the report of this matter to the 
- tht his Majeſty was gragiouſly pleaſed to pardon Kinloch, ut aud} cis 
pe authority of Sir Willing. Blackſlone, 1 allo ple to the paint. . 


or concurrence, or without any realons for it appearing upoa the record; ; 


tells us, 4 Black. g6o. that, when the evidence on both fides is cloſed, and | 3 
indeed when any evidence is given, the jury cannot be diſcharged (unleſs in 
caſes of EV IDEN V neceſſity,) till they have given in their verdict. What, 


the excepted caſes in the books, we are content that the priſoner ſhould un- 


can be no difficulty how the Court will decide. And altho? the priſoner | 
- ſhould be loade with crimes—altho? we ſhould look upon him with the 3 
utmoſt abhorrence ; yet, it is the law of the land that is to be dealt out to [ 
him; and if by that law he is, under the circumſtances which have happened, | 4 
intitled to his diſcharge, the court cannot heſitate to diſcharge him. The 
Cafe of the two Kinlocks reſts upon ground peculiar to itfelf—and affords no ; 
| authority i in the prefent cafe. Judge Foſter, in giving his opinion, eon. Y 
dered that caſe ſingly as it ſtood upon the record, and threw out every conſi- 
deration that was foreign to it. Let us then conſider the preſent caſe as it f 
appears upon the record. Not a ſingle reaſon for the diſcharge of the 3j jury 
appears upon this record; but as it ſtands, it muſt be taken for granted, 
that the whole evidence was concluded on the part of the Commonwealth: 


ed the jury of him, in order to bring him to a ſecond trial when the Com- 
mon wealth might be better prepared. Nothing appears to the contrary off 


3 « ſel, and at his awn requeſt, and with the conſent of the Attorney- -General,} 
© BEFORE EVIDENCE given, in order to let the priſoner into a defence, 1 ä 


vc into*—and all this was 1 enter ed, and appeared upon the record 


28 J 


then are theſe caſes of neceſſity ? For if the preſent falls within any of | 


dergo another trial. But if it does not, we hope that in Pennſylvania there | 


4 | 


9 


2 
15 
7} 


and that there not being ſufficient to conviet the priſoner, the Court diſcharg- | ; 1 


this. Phe record cannot now be altered; we cannot have recourſe to our ; 
memory as to what paſſed. The entry is only “e 7h xt, on motion of the Counſel | 
for the Commonwealth, the Geurt difcharged the fury from giving any verdict. 4 
There was no conſent or concurrence of the priſoner; nor does any motive 3 4 


appear for the proceeding. This then is exactly the cafe of Whitebread f 
and Fenwick which has been fo juſtly exploded. We may obſerve how 
cautious they were in the caſe of the Kinlocks to put every thing upon the 
record; and the nine judges who determined i it, did it upon the peculiar Cir-) 
cumſtances of the caſe, The only queſtion there was, “ Whether in a capi 
ce tal caſe, where the priſoner may make his full defence by counſel, the 
« Court may not diſcharge the jury upon the motion of the priſoner's coun- 


esc which, in the opinion of the Court, he could not otherwiſe have been {ell 
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11 was out of humanity to the priſoner, and by his own expreſs confent jand 
+ before any evidence was given on the part of the Crown. It was not the 


queſtion, whether a jury may be diſcharged after evidence given, in order t6 
the preferring a new indictment better ſuited to the nature of the caſe ; where 
through the ignorance or collufion of the officer, or the miſtake of the pro- 


ſecutor, the fact laid varieth from the real fact, or cometh ſhort of it in point 
of guilt. Nor—whether in a capital caſe, the court may, in their diſcre- 


tion, diſcharge a jury aſter evidence given and concluded on the part of the 
Crown, merely for want of ſufficient evidence to convict, as was done in 
the caſe of Whitebread and Fenwiek: but the Court cautiouſly confined 
themſelves to the peculiar circumſtances of the caſe then before them, and 


left every other point undecided. This caſe, therefore, not being the caſe 
| before the court, is there any other caſe which will help out the Common» | 


wealth? For we hope we ſhall not go beyond decided caſes. Let them 
ſhow us, if they can, any other caſe, beſides Whitebread and Fenwick's caſe, 
where the Court did diſcharge the jury without the priſoner's conſent, or 
without an irrefiſtible neceſſity, The caſe of Elizabeth Meadow, Foſt. 36. 
was a caſe of extreme neceſſity, and the principles of humanity could not 
permit the trial to proceed. Foſt. 321-8. is not a decided caſe it is the 
 fingle extra-judicial opinion of a fpeculative writer, and ought not to have 


any influence in deciding this point againſt the authorities oppoſed to it. We 
have endeavored to bring before the court every caſe, on either fide, which 
we had in our power We will ſhow one more, in order to ſhow the extent 
that the Court may go, and the ground upon which only they ought to 
_ exerciſe a diſcretion in ſuch caſes. | 
Burn's J. 16th edi. pa. 718. 


The caſe is the King & Goto, 2 
The defendant was indicted for murder 
c the jury were ſworn, and part of the evidence given, but before the trial 


e was over, one of the jurymen was taken ill, went out of court with the 
_ © Judge's leave, and preſently after died. The Judge doub/ing whether he 


could ſwear another; jury, diſcharged the eleven, and leſt the priſoner in | 
% goal. The Court was moved for a writ of Hazzas Corevs to bring up 


l thepriſoner that he might be diſcharged, having been once put upon his 
trial. This being a new caſe, the Court ſaid they would adviſe with the 


& other Judges upon it; and afterwards they all agreed, that the priſoner | 
« might be tried at the next aſſizes, or the Judge might have ordered a new 


jury to have been ſworn immediately.” This caſe happened as low down 


i a9 ] 


na 4 Geo. g. nn even in a tale of fo Ys 
maarkable a neceſſity, when the jury by no. poſſibility could give a radi, | 
mmm PO Ons 


_ But whatever the law of England may Wy been z 6 it may 
hee varied from time to time, according to the Caprice of Judges, under 
the influence of the Crown, in an arbitrary and corrupt reign 3 and again 
floctuated when the Judges have been more virtuous, and more regardful of 
the law ofthe land. The framers of the Conſtitution of Pennſylvania ſeem 
to have intended to put this matter at reſl. In the gth artiple of that 
Conſtitution, © that the general, great, and eſſential principles of liberty 
and free government may be recognized and unalierably eſtabliſhed, they 
declare,” &c. and in the 1oth ſection of this article, one of thoſe uualerable 
principles they declare to be, that no perſon ſhall, for the ſame offence, 
be twice put in jeopardy of life or limb. When the Condiitution of the 
United States was adopted, it was made an exception by ſome of the 
ſtates, that this eſſential principle was not carried into it ; it was deemed a 
neceſſary barrier againſt oppreſſion from the government, and to defend the 
liberty of the citizen, Accordingly it was afterwards declared, and made 
part of the Conſtitution, by the 4th article of the amendments, that ne 
perſon ſhould be ſubject, for the ſame offence, to be twice put in jeopardy of 
life or limb. This, then, as well as the Conſtitution of Pennſylvania, is 
the SUPREME LAW OF THE LAND, The Conſtitution of England is not 
a written oe They may modify, they may ſhape it, from time to time, as 
they may think will beſt anſwer the ends of public juſtice, or of party» 
But here the Conſtitution cannot be altered or modified, The , courts arp 
bound by it: They cannot ſtep over it: They have it not in their power te 
violate a ſingle article of it. It limits the very powers, not of the Judgee 
only, but of the Legillature itſelf.— The court cannot ſay, as they may 


heretofore have ſaid in England, the Commonwealth has not been readys 


there is not ſufficient evidenoe to convict ; we will diſcharge the jury, and 
bring the priſoner to trial again, when the commonwealth is better Prepared, 
Nowe will ſet our foot on the Ine ofthe Conſtitution, and can confident · 
ly ſay, that the Game have not the, power ue do it at all, © ' 


Fe TR] 


Fo conefade. The offences are ſubltantially che Lathe. An acquittal of 
the priſoner as principal would operate to diſcharge him as accefſary- befors 
the fact. The power of the Court, if they have it at All, has been exerciſsd 
Ategally in this caſe z it could not be done, but by id, a jarory 
with the prifoner's conſent The jury was difmiſfed by the Court, and no 
reaſons appear ori the record for it. We therefore hope and truft, that the 
Cane wil n diſcharge Joun Haun from this Madlen. 1 
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If the counſel for the R have nally conkilived this —_ as : of 
moment, and that the reſult. may prove advantageous to their elient, we 
| feel happy that they have had a patient hearing, They may conceive chat 
the life of Joux Hauzr depends upon the deciſion of this point; and un- 
der this impreſſion, they may deem it an indiſpenſible duty to urge it, on hig 
behalf, with all the force of their ingenuity. Should they fail, they will at 
leaſi feel a ſatisfaction in having left nothing undone, which poſlibſy wight, 
in the ee, prove benekicial to the priſoner a at the har. 


I is true this mtſon is Singular 1 üg form. 10 the outlet, without ang 
plea in bar, by which they would be bound to ſhow the record of auterfoilf 
geguit, it is a new mode to flop the progreſs of the trial, They ſhould at 
leaſt, we ſuppoſe, bring the facts before the Court, by ſome plea, before they 
_ would he intitled to be heard. If however, the Court are ſatisfied, we 
have no objeQion to fallow the gentlemen in this way, expecting it will 

dure the e going over the ſame ground in another form. 


1 Joan Haven Was died atthe claſt Court, as a e in the murder 
I | of Francis SHITZ; a jury was ſworn and charged with him; a part of 
'M the evidence was given; but the priſoner thought proper to make a full 
7 confeſon to two of the Judges, criminating himſelf as an Acckssanr 
7 txroxz the fact, and firenuouſly deny ing his being the principal murderers 
It was in conſequence of bis o. ac, therefore, that the jury were diſcharg · 
ed, on motion of the counſel for the Commonwealth, in order that a new 
© indifaczent might be found, better ſuited to the truth of the fag, It would 
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twice put in JEOPARDY for the ſame oſſence. 


\ 


* 


have been i improper to bave proceeded in the trial to give the piiſorer} 
manifeſtly guilty by his own confeſſion, a chance of eſcaping, It would 


have been injurious to the public juſtice of the country. A new indiment 
bas been aceordingly found; and the priſoner's counſet now contend, that 
be ought not to be put to plead ; that the former j jury ought not to have 
been diſcharged of him without giving a verdict; and that no man can be 
We on the other band, hope 
to ſatisfy the Court, that what has been done, has been done rightly; ; that 


t would be a diſgrace to the law, if under the peculiar circumſtances of this 
eaſe, the Court had not, ſor the purpoſes of public juſtice, the power they 
mou exerciſed. I'S ore hat a at {es day it cannot be made 5 ce 


Before we biet, we beg leave to obſerve upon the le part of 
the lengthy argument we have juſt heard. It has been endeavored, front 
what motives we know not, to treat this as a conſtitutional queſtion, as if 


wedid mot regard the rights of our fellow citizens equally with the counſet 
for the eilen. In fact, the Conititution has nothing to do w 


with the matter 


befbre the Court. It is the conſtruction of the principle the gentlemen rely 


upon, that is to be looked to. The very principle itſelf was not firſt known | 
In this country; ; we borrowed it from the Engliſh law; we inherited it as 


bur birth right from a country where Civil Hberty is as highly regarded as in 


any country upon earth, That No MAN SHALL BE TWIGE PUT IN JEOs 


FARDY OF LIFE OK LI MR, for the ſame offence, is as old as the Engliſh law, 


and was well calculated to protect the ſubject from the oppreſſion of the 


crown. It is, as it were, the MAGNA cRHARTA of the criminal law. We 
muſt therefore underſland the meaning of rules and terms, before we under - 
take to argue from them; and the conſtruction given to this rule in the 


country from which we derived it, and where it has always been well un- 
derſſood, muſt guide us upon this oceaſion 3 ; and we ”_ to ſatisfy the 


Court chat it does not ſtand in our way. 


We Will Nreaduy agree chat a Jury ought fot to be alchaged without the 


| priſoner” s conſent, merely becauſe there is not ſufficient evidence to convict 


kim upon that indiament, and in order to procure more full proof at & 
ſubſequent trial, as was done in the caſe of Whitebread and Fenwick, which 
we hope; with Judge Foſter and the Counſel for JohN Hauzx, may never 
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FRY bedrawn intd exaraple. - But that the Court under no cirenniflinced} Wy 


* 


; even where the purpoſes of public juſtice require it, and where without the 


exerciſe of ſuch a diſcretion, the moſt atrocious offender muſt eſcape, to the 
ee of the law, have ſuch a power; is what we cannot accede to. F or 
A here, either through the ignorance or inattention; or by the miſtake of the - 
1 Pes. a bill is ſent up; charging one grade of crime; and it turns out 1 
, on the evidence that the priſoner is guilty of another grade of the ſame crime ; 
chere i is no Cale which ſays the jury ſhall not be diſcharged; that a new bill 
| may be ſent up, adapted to the facts and circumitances attending the com- 
miſſion of the crime: If the Cdurt have the power atall, they muſt judge 
of the occaſion when to exerciſe it; It cannot be confined to one caſe in par- 
ticular, but muſt depend upon the neceſſity which at any time may require 
it.— But the circumſtances being as they are in this caſe; how. ſland the au- 
thorities? An attentive conſideration of them may throw clear light uf on 
this ſubject. It i is true; and the rule ought never to be violated, that where a. 
man is once fairly acqutTTED upon any indiment, he may PLEAD ſuch 
acquittal in bar of any ſubſequent accuſation for the sax RME. This pleag 
ſays Judge Blackſtone, 4 Black. 335, is grounded on this univerſal maxim 
of the common law of England, that no man is to be brought into jeopardy 
of his life; more than once, for the fame oſence. But then he muſt be found 
NOT GUILTY on an indictment FREE FROM ERROR; and WELL COMMENC< . 
tD before a Court which has juriſuiction of the cauſe. 2 Hawk. chap. 3 5. 
ſec. 1. For if his life was never in ro RD = as where he is acquitted 
upon an 1LL indictment, upon which he could not have been convicted, or 
Wit convicted could not have been puniſhed, the plea of auterfoits acguit, 
| or convid, is no bar to another indictment! Theſe caſes ſhow the force 
and extent of the principle the cornſel for the prifonet ſo ſtrongly rely upon; 
kn how it ought to be applied ; and to apply it in any other way, would be 
Js render it as a ſanctuary for enormous oflenders, and not a protection from 
1 Techn 2 Hawk. chap. 3 5. ſect. 3-8.—2 Hale, 247-8.—Foſt. 26, 
Rookwood's caſe there cited.—6 Mod. 168.— P. Was. 480-481. Tie, 
F | priſoner muſt be legiti mo modo acquictatus ; an! he muſt take advantage of it 
* Þy plea in bar, auterfoits acquit, and he muſt be ready to produce the r- 
WeozD of his former acquittal. 2. Hawk. chap. 35. ſet. 2. For no- 
hing but an acquittal by verdict on the general iſſue, finding the de⸗ 
endant zNNOCENT,; will bar another indictment, — no OTHER DISCHARGE | 


1 34 3 


of an indiament will do. 2 Hawk. chap. 35. ſea. 6. But fiieh'acquirtal i 
does not exiſt in this caſe 3 the priſoner was diſcharged from that jury ſor 9 
the very purpoſe of preventing him from pleading en acguit; and we | 

are now to know whether that was done legally or not. But if he had even 
been acquitted upon that indictment, it would not have availed him 3 becauſe Þ 
the indictment is materially defeAive z and if he had been convicted, he never | 5 
could have been puniſhed upon it. It is not ſtated that Francis Shitz, died ; 
of the wound received. The words are, * of which ſaid mortal wound be 
„the ſaid FRANCIS Sn 1172 from the night of the ſaid 29th December in | 
4 the year aforeſaid until the 29th day ofthe ſaid month of December in the 
_& faid year, at Heidelberg townſhip in the county aforefaid, and within me 
, juriſdicllon of this court did languiſh, and languiſhing did live, on which | 
* ſail 29th day of December in the year aforeſaid, he the ſaid Francis | 
* Shitz, at the place aforeſaid; and within the juriſliQion of this Court, df 
& die” omitting the words, * oF THE MORTAL WOUND ATORFSA1D% 
which omiſhon is ſupplied in the new indictment; but the defect runs ro- 
all the counts of the firſt indictment. Now, however abſurd this obje cos | 
may appear to the grammarian, yet if the law requires this technical pre- 
cit on, there is an end of the preſent queſtion 3 this objeQion alone is deciliveſ 


— ” 
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all the precedents warrant this objeQtion ;=—and ſo is 2 Hale, 247-8. 
| Vaux's eaſe expreſſly decided in 4 Rep. 44-5. and in 2 Hawk. chap. 25: 
_ fe. 60. it is ſaid, that no indictment of death can be good without an expreſ: 5 
allegation, that the deceaſed both received the hurt which is laid as the cauſi 1 
of his death, and allo that he PID of the hurt ſo received; and the want 
thereof cannot be made good, by any implication whatſoever. And in dl 
fame book, chap. 24. ſect. 82. Vaux's caſe is cited to have been reſolved 
That an indictment fetting forth, That I. S. perſuaded the perſon deceaſed to 
take a certain poiſonous potion under a notion of a medicine, and that th 
deceaſed, aeſciens pred? perum cum Veneno fore into ricatum, fed fidem edbibent i 
Alicte perſnaſoni dicti I. S. recepit et bibit, is inſufficient, becauſe it doth no 9 
; expreſily fay, that the party received and drank the poifon 5 and it was 7 
reſolved, that the want of fuch certainty is not ſupplied by theſe words in 4 
mediately following, per quod idem N. immediate paſt receptionem ven en 
prædicbi per tres horas immediate ſequentes languebat et obiit &c. And yet 4 
mere cannot well be a flronger implication that the poiſon was taken ardi 
drank by him 3 for it being the RTC RULE of law in theſe cafes to hav 
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fubfiance of the fat expreſſed wich preciſe certainty, the 2540 wilt 
vin a Tue no argumentative certainty whatſoever to induce them to diſpenſe with. 
7 for 3 Ge. For if they ſhould once be prevailed with todo it in one caſe, che like 
1d ve 4 S$adulgence would be expected from. them in others nearly reſembling it, and 
even n in others reſembling thoſe, and no one could ay where this might end 3 
cauſe nich could not but endanger the ſubverting one of the maſt ſundamental 


, died 1 the jury uA VR found, to convict a man of a fact which they RvR xO found. 
0 e vide, Fi itzs. 263), and in the 834 ſet. of a Hawkins, it is further laid 
oak in own, that the count PA expreſſly to ſhow that the party died of the hurt 
: ſpecially {et forth; and it hath been reſolved, that an indictment ſetting forth 


ich [ufocationes, Kc. is erroneous, 1 Roll's Rep. 337. 2 Inſt. g18.—and in 
1 Long's caſe, 5 Rep. 1225. the defendant was indicted for diſcharging a gun 


id pon Long, dars eid:m Henrico Long mortale vulnus, and doth not ſay· 


Percuſsit, for which reaſon the indictment was held inſufficient; becauſe. in 


2222 b pe, he may plead his former acquittal in bar, for it is in ſubſtance the ſame 


oth not lience—but the antientlaw was otherwiſe. 1. Hale 626. and this ſeenis to- | 
admitted in Kel. 26. But notwithſtanding this weighty authority, it: 
may reaſonably be doubted whether it is ſound law, or can be ſupported; 
ven emi upon principle. It certainly is not an uncontroverted point, but remains 
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nd yet u open for judicial deciſion, whenever the caſe ſhall be fairly brought before 


en and Ge Court. And when the counſel for the priſoner reſt upon Hawkins, Faſtar 


to havs 


| ; hat the defendant choaked the deceaſed qua ſuffocatione obiit inſtead of de qua | 


all indittments for murder, they ought expreſſſy to allege a ſtroke given, 
A and they ſhall not be ſupplied either by argument or any intendment whatſo- 
Y ever. S. C. cited 3 Mod. goa. It is therefore evident, from theſe authori- 
: Fies, that the firſt indictment was ſo materially defective, that if the priſoner 
had been convicted, he never could have been executed upon it, The Court: 
muſt, upon motion have gu, bed it, and the Attorney General bas entered a 
n. upan it — ſent this ſecond indie ment to ms grand j jg 


But let us conſider 1 two nee ITY by! anda ind, in th 
en hare une, and whether either of chem can be of arail.— k 


- Apes Hate Abs n eee ee 
hat t the principal and acquitted, ſhall not be indicted as acceſſary Bronx, and if he 


\ 


never I 7 principles of the law, by giving room to Judges by arguments from what 


f of 1 

end Blackftone as confirming this doctrine, they reſt upon an unſolid burt : 
dation; for as far as the doubts of theſe great and truly learned men can 46in 
they have weakened the authority of Lord Hale. Even the authorities cited 7 
by Lord Hale from the year book of Edw. 3. and Fitzherbert's abridge- J 
: ment—Corone 150 & 282. do not warrant the dodrine- in its full extent. 4 
Hawkins ſays only that it is Hol DEN in many books of good authority, 4 
(con 1KAKY TO WHAT 18 ADMITTED TO HAVE BEEN THE ANTIENT van) 7 
that the acquittal « of a man as principal, is a good bar of a ſubſequent pro- 15 
ſecution againſt him as acceſſary BEFORE 3 for it is ſaid chat ſuch an accef. | 
ſary is in ſome meaſure guilty of the fact, and therefore that an acquittal, 5 
which clears a man from being guilty of the fact, doth by conſequence clear 
him from being ſuch an acceſſary. And this ſeems reaſonable uro THEY hy 
. $UPPos LTLON that a-man may be found guilty of an indiẽtment againſt him 
as prinei; al, upon evidence which only proves him to have been an acceſuy. $ 
BEFORE. Butifa man cannot be found guilty of ſuch an indiẽtment uron Þ 8 
ſuch evidence, as It is ſtrongly holden that he cannot, it may WITH GREAT | 
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REASON be ſaid, that the agquittal of him as principal, no way acquits him as | f 
acceſſary BEFORE 3 ; forifſo, he might ſave. himſelf by a mere {lip in the j n- : 
dictment, and bar all other proſecutions by an acquittal on a trial „ Which in | 
truth never brought him into danger of his life. And it is upon this eren. 
tion, as I ſuppoſe, that it is holden in ſome books, contrary to thoſe above 
cited, that one who.has been acquitted as principal, may be tried _ as ; 
acceſſary pxForr, as well as ArrER 2 Hawk. chap. $5. ſect. 11,——— ; 
Now it is well known, that, in cetatling the diſſerent opinions upon any ; 
js, Serieant Hawkins always gave his own in the laſt place; and ne 
A ears evidently. oppoſed to the principle ſer: up by Lord Hale and othe rs. | 5 
The many books of good authority which he refers to, are Kelyng. 2 56. 
1 Hale, 626. 2 Hale, 244. Eromy tons Juſtice, 44. 112. 2 Edw. 3 20. 
Fitzh. Corone, 1 50. Ia ſupport of his own opinion, he ugfery to rien, 
10. Daliſon, 14. It eis certainly true that the priſoner: could not have 
been convicted as a principal. upon evidence which proved him only an 
-acceſſary BEFORE the fick! If we are right in this, then how abſurd it would | 
be to ſay that an acquittal upon one indidtment ſhall be a bar to another in- 
dictment, where the evidence on each of them muſt be ſpecifically diſſerent; 
where the ſame facts cannot apf ly to both; and what would be Seien | 
10 convict upon the one, could not apply, or ſerye to convict upon the othex. | 


„ 
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ſurd it is that the principle ſhould not hold throughout. 
AGREED, 2 Hawk. 36. {eR. 13. that an acquittal of a man as acceſſary x- 
-FORE, is no har to a ſubſequent proſecution againſt him as PRINCIPAL. Is 
it poſſible to reconcile the inconfiſlency ?.—It appears, however, by. no 
means to be a ſettled point; nor has the practice been uniform; for in 3 
State trials, 798. Samuel Atkins was tried on two ſeveral indictments; firſt; 
as principal, and next as acceſſary in the murder of Sir Edmondbury Gods 
frey. Sir Michael Foſter, whoſe opinions upon the ſubject of the Crown 


* 3 


If the allen in both caſes was the ſame, then there might be ſome reafon 
Ez for the law 3 but as it is, altho? in point of crime and puniſhment, the offen- 
ces are equal z yet as the circumſlances are diſſerent, tho? tendingto the fame 
| miſchief, the law gives to them a dilerent conlideration. | 


But if they are to 
he conſidered as the SAME offence, and an acquittal of a man as princiſ ah : 
will bar an inditment againſt him as acceſſary Bxrokk; how ſtill more ab- 


Vet we find it 


law, are entitled to great weight, conſiders this point in pa. 367. 862. and is 


very far from adding firength and authority to the rule. Speaking of the 


connection between princip als and acceſſaries, he ſays, „ yet in confidera- 


s tion of law their offences are quite different ; and for that reaſon, I preſume, 

« it is, that if A. be indicted as principal, and B. as acceſſary, and both are 
cc acquitted, yet B. may be indicted as principal i in the ſame of Tence, and his 
- <«« former acquittal i is no bar. . 


1 Hale, 625. On the other hand, it 8E&M» 


“ ETH to be agreed (1 Hale, 626. 2 Hale, 244.) UPON. WHAT GROUNDS 1 
ec xNow Nor, that if A. be indicted as principal and acquitted, he cannot 


te be afterwards indicted as acceſſary Bxroxx the fact. * For,” ſay ſome, 
© 17 is IN SUBSTANCE THE SAME OFFENCE.” Others, (Kel. 25.26) 
4 If a man inciteth to the panes HE Is QYoDAMMODO sonder OF Tag 
i racr.“ F | | | 


In foro cæ li this is true. In the Goht of God, Ahab was the aQual mur- 
derer of Naboth. c Haſt THOU Paith God te him by the prof het,“ K 11. E 
g xD and alſo taken poſſeſſion?ꝰ In the place where dogs licked the blood 
er of Naboth, ſhall dogs lick thy blood, even thine.“ I Kings, xxi. 19. And 
in the caſe of Uriah, God, by another prophet, ſaith to David,“ Troo 
c haſt killed Uriah the Hittite with the ſword e him with tlie ſword, 4 


7 A 1 of the children of Ammon.“ 2 Sam. xii. 9. 
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ve But is it alſo true in foro ſecond i By ao means. For in the eye dr 
te che law the offences of principal aud acceſſary s RCI TI cAL H differ, and 
6e fall under a quite difſerent conſideratiau . The point in the caſe reported by 
6 Kelyng, 226. which was of an acteſſary after tlie fact, was at length 
c ſettled upon ſound principles of law and reaſon. But the reaſoning 
e upon that caſe founded on a diſtinction between what preceded or was 
er ſubſequent to the fact is, I conſeſs too refined for my comprehenſion ; and 
ec probably will continue ſo, till I can remove antient land- marks, and for- 

et get the legal diſtinction between principals and acceſſaries, and every prin- 
& ciple of law founded :on/it. For if the offences of the principle and 
cc acceſſary do, in confideration of law, src ITIc ALL diſſer; and if a 
er perſon indicted as ꝓrincipal cannot be convicted upon evidence tending 

F BARELY to prove him to have been an acdeſſary before tlie fact, which I 
ce think muſt be admitted, I do not ſee how an acquittal upon one indidtment 

ce could be a bar to a ſecond for an ollence ſpecifically different from it. In 

(e the 1 Gf lated it was yo bar. IN og inthe ſecond f 

a, This L as as a doubt of my ny in 1s ſubmined to 4 19 

< of the tearned. —— 1 | 


5 bo far Julge Foſter, We will admit, that, if after this, Judge Blackſiong> 
had conſidered the law as ſettled upon reaſon and authority, it would have 
thrown an almoſt inſuperable difficulty in the way. But he does not, as 

one of the priſonet's Counſel has ſaid, ſpeak of it as a'grTTLED point. But» | 
reſerving to Hawkins and Foſter, and not attempting to remove their difficuk 
ties, heſays, it ts a matter oF $0ME DOUBT, whether, if a man be actjuit· 
ted as principal, he can be afterwards ind icted as acceſſary Bxroꝶx the fact; 
fince thoſe offences are frequently very near allied, and therefore an acquittal 
of the guilt of one, may be an acquittal of the guilt of the other alſoꝰ No man, 
therefore, reflecting upon the reaſon of the law as laid down h/ Hale and in Kel · 
and conſidering the weighty objections againſt it, can undertake to ſay chat is 
by any means a ſettled point. We on the part of the Commonwealth, think 
there is ſo little reaſon in it, that we can hardly doubt, but that, whenever: 
tis cale, which is ſtill open for a final deciſion, ſhall come before the Court, 
WF they will not heſitate to decide that an acquittal of a man as principal is not 
any bar to an indictment againſt him as acceſſary BEroREH the fa, If we 
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fre right on this i rſi ground made for the priſoner, and even an a 
of him on the former indiQment, could not be pleaded to the preſent one, it 
makes an entire end of the queſtion 5 and whether the diſcharge of the for- 


4 | mer jury was legal or illegal; whether it was done regularly or irregularly, 
hs | it can make no difference. Butas long as the DOUBT DID REMAIN, and ii 


turned out upon the evidence that he could not be convicted as principal, bus 
only as acceſſary before, more eſpecially as this was induced by his own 
eonfefion and conduct, and in fact became a matter of veceſſity and proprie- 
ty, it would not have been right for the Court to have given him the chance 
of plealing auterſoitt acquit ; the public juſtice required that ſo notorious 
an offender ſhould not eſcape. We'contend that it was fair and juſt. The 
Ferrer of the meaſure, however, brings us to the laſt ground of argument. 


"As to this great point, the fas counſel rely on the authority of r 
Inſt. 227.5 3 Inſt. 110. Carth. 46 5. 2 Stra. 984. 4 State trials 232. Lord 
Delamere's caſe ; and 664 Rookwood's caſe ; 2 Hawkins chap. 44. ſed. # 
and ſome other caſes which we will endeavour to anſwer. 'The opinion in 
Hawkins as well as in the other caſes is grounded upon Lord Coke's doarine 
in 1 Toft. 227.5: but if this can be ſhown to be itſelf without a foundation, 
at leaſt not an inflexible rule, then the fabric they have been raiſing upon it, 
muſt fall with it, whatever darkneſs may have reſted upon this ſubject before, 
yet fince the great conſideration it received in the caſe of the two Kin- 
tochs, there can remain no doubt now as to the power of the court to difs 
charge a jury in certain caſes, wherever a neceſſity for it may exiſt. If the 
power is once adniitted then the court, and the court only, can be the judges 
when it may be proper to exerciſe it, But Kintoch's caſe is ſaid to be by the 
conſent of the priſoner, We apprehend this makes no difference. For if 
the law of the land is, that the court have not the power to diſcharge a jury 
once ſworn in a criminal caſe , then no conſent could give it to them. If chey 
can de! i by conſent, they can do it without. 1 

With reſpect to the caſe of the King & Jeſſs, 2 Stra. 984.the Court were 
certainly right in refuſing to diſcharge the jury, becauſe the proſecutor wa# 
not ready with ſome of his proof, without which he could not proceed. Had * 


they diſcharged the jury, it would have been exactly the caſe of Whitebread 


and Fenwick, 2 State trials, 715. 83 7. 832. which has been ſo much condemut« 
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u We do not gontend for the principle of that caſe. Beſides all the eaſes dite! 
for the priſoner, are caſes where the ſecond jury muſt have come to try the 
SAME Indictment. Even this; it is admitted, may be done in certain extrema 


But they do not apply here; becauſe this i is the caſe of a new indict- 
ment, we ſay for a dierent kind of ollence, requiring di'erent evidence 1 
and where the evidence which would have been aclapte' to the former indict- 


ment, would not convict him on the preſent one. Have the gentlemen ſhown 
any cale where this may not be Jone ? they tell us Foſter puts the very inſtance, 


and they woul. infer that he diſapproved of it. His language is, in his celebrat- - 
ed argument in the caſe of the Rinloch's © The queſtion is not, whether a jury 
may be diſcharged after evidence given; in order to the preferring of a new iN 


dictment better ſuited to the nature of the caſe: where through the ignorance or 


colluſion of the officer, or the miſtake of the proſecutor, the fact laid varieth 


from the real fac, or cometh ſhort of it in point of guilt. This was fre- 


quently done, he adds, before the revolution, and i in one or two inſlances 


fnce.” Foſt. 30. Now i it appears to us from his mode of putting the caſe 
that he was certainly of opinion that the jury might in ſuch caſe, be diſcharg- 


ed; an! he even cites Kelyng 26, where the very thing now done was done 


in that caſe. 'The gentlemen have told us that cafe in Kelyng was long fince 


ex] loded; 


but they have not ſhown us how or where; unleſs they refer to 


the followers of Lord Coke. It may be well to remark that Lord Holt 


was the publiſher of Kelyng's reports, and if he had had any difficulty about 


- the power of the court in this reſpect, he certainly would have ſuggeſted the 
doubt, as he has done in two inſtances in pa. 13 and 41, for the conficeration 
of the learned. And in pa. 47 and 52 of the ſame book, it ſeems to be 


well agreed that the court may diſcharge the jury, and take no verdict, and 


then indict the priſoner over again, and theſe caſes are all after evidence gi- 
ven. And in the caſe of the King verſus Segar and Potter, on an indict- 


ment for burglat y, the jury was diſcharged, after evidence given, without 


| any queſtion as to the right and this was in the Sth. Wm. 3. Comb. 401. 


The Counſel for the commonwealth have ventured to refer the court to2 Haleg 
295. 296. 297- More we ſuppoſe, for the fake of the note by the editor 
al that work, than for the text, which is directly againſt their propoſition, 


und where the law is carried much farther than we contend for 1 in this caſe. 


The j jury was not diſcharged 1 in this cafe for want of witneſſes, or becauſ# 


Gey were kept out of the way; but ſolely for the purpoſe of preferring a new 


{ 


= 


48 


| 1 gdichnent, ſuited to the truth of the aa; for the fake of "ublic raflice, ad 
ot for oppreſſion, or to try the priſoner a ſecond time on the ſame indie. 
ent, when we might expect better and fuller evidence, It was for the purpoſe 
f trying him for an offence of which he was guilty, and not one of which 
e was not guilty, , If the caſes put by Hale are law, then the authority 1 is 
ery ſtrong for us; for he lays it down, nowwichſlanging the authority of my 
ord Coke, that nothing i is more ordinary than aſter the jury ſworn, and 
arged with a priſoner, and evidence given, yet if it appears to the Court, | 
at ſome of the evidence i is kept back, or taken off, OR THAT THERE MAY 
E A FULLER DISCOVERY, and the offence notorious, as murder or bur- 
lary, and chat the evidence, rn nor SUFFI CIENT to conviet the priſoner, 
et gives the Court a great a and ftrong ſuſpicjon of his guilt, the Court may 
iſcharge the j jury of the priloner, and remit him to the gao] FOR FARTHER | 
idence, and accordingly i it hath been praQliſed i in moſt circuits of England , 
r otherwiſe many notorious murders and burglaries may paſs unpuniſhed 
the acquittal of a perion probably guilty, where the full evidence i is not 
ARCHED OUT on GIVEN.” It it not neceſſary for us either to approve 
diſapproye. of the caſes put by Lord Hale. None of them are like the 
ale before the Court, though much ſtronger ; but as to the Editor's note, it 
certainly not compoſed with critical accuracy; more eſpecially when he 
fers to Lord Delamere” 8 caſe as the ground of his opinion; which we ſhall 
ow, by and by, i is not at all applicable to the queſtion he was conſidering. 
et it however be ſaid, that Lord Hale was one of the moſt cautious and 
mane J udges wick hiſtory we. know any thing of; and was very far 
dm firetching either law or prerogative for the ſake of oppreſſing the ſubject. 
nd Judge Foſter, in the argument before cited, referring to 1 Vent. 69. 
ere a jury was diſcharged, after they were ſworn, and the trial put off, 
auſe the witneſſes were ſuſ pected to be tampered with by the priſoner, ſays, | 
this is not the preſent queſtion, and I give no opinion on it ; only let it 
remembered, that Lord Chief J uſtice Hale juſtifieth this practice, which, 
ſaith, prevailed i in his time, and had long prevailed, by ſtrong arguments 
wn from the ends of goverament, and the demands of public juſtice.” — 
t what appears moſt ſtrange to us, is, that the priſoner's counſel ſhould 
e mentioned Lord Delamere's caſe as an authority for them, when they 
have known that the caſes are by no means parallel; more eſpecially 
hey could not have been i ignorant of we anſwer already given to it by all 
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the) adges in Kinloch's cafe. 4 State trial, 230. 232. aſter a lengthy exaft 


Lord, I ſhall hardly be able to finiſh all I have to ſay in any convenient tim ; 


The Judges refuſed to determine as fo the Power of the Lords; they ot 
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ination of evidence on the part of the Crown, the priſoner, Lord Delameid 
himſelf was deſirous of an a journment. © May it pleaſe your grace, ſail} 
he, a great part of the day is ſpent, and I would beg the favor of your 
grace, that I may have favor till to-morrow morning to review the notes | 
habe taken, and then I ſhall make my defence.” The Lord High Stew ar 

doubted of his power to adjourn, calling to mind, perhaps, the old traditio 
of the law; a confiderable converſation then enſued; the Lord High Stew: 


ard was willing to adjourn, if he could by jaw: Lord Delamere. « N 


this day.” Lord High Steward. «© But, my Lord, if an adjournment can] 
not be by law, TI cannot hel» it.” At length the point was referred to th 
Judges; and they did give their opinions as has been fated on the other f 
But what was the queſtion ? Not whethe: the court had the power to dil ; 
charge the jury altogether, or not, which is the prefent queſtion 3 but why 
ther a jury once {worn in a capital caſe could be adjourned without giving 
verdict, The caſe of an al journment was what they had then in contempl 
tion, and not the caſe of a total diſmiffion of the jury. * In the comme 
courts, ſaid the juiges, where the trial is by a jury, there the law is clear 
the jury once charged can never be diſcharged till they have given their Ve 
dict, this is clear; and the reaſon of that is, for tear of TAMPERING wit 
the jury.” Now it the! jury were totally diſnriſſfed , the danger could not hay 
pen, for they would never be called again ufon the trial of the priſon 


ſaid, that the reaſon why a common jury could not be a journed, failed 
that caſe ; for there was not the leaſt preſumption that the Lords, who wi 
perſons of great integrity and honor, cou]! be preyailed upon in that v 
But the Lord High Steward refuſed to adjourn.” Now there is not « 
circumſlance in the caſe of Lori Delamere analogous to the queſtion be 
fiis court. 4. Black. 360. goes no further. It ſays the jury cannet be 
charged {uuleſs in caſes of evident neceſity) till they have given in their 
dict. But the Judsrs may ADJOURN, while they are drawn to confer, 
return to receive the verdict in open court. Judge Plackſtone is here 
dently ſpeaking of the manner of proceeding in the trial, and not as to 
power to diſcharge altogether; and although he reſers to 1. Inſt. 227. K 
Inſt} 110. we are to ſhow that te are not of coneluliye weight, how 


5 
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ght as laying down a good general rule. But-even if the caſe of the Lord 
elamere was applicable to the preſent caſe, we are able to ſhow that it is 
broken in upon, and is no longer the law; but the Jul ges have aſſumed the 
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your ower to adjourn even in a capital cafe. And upon the authority we call 


15 
8887 ite, this court, upon the former trial, did adjourn, and had four conſtables 


_ LE keep the jury together. In 6. Term Rep. 530. The King againſt 


- $a William Stone. The Court adjouraed the jury. Lord Kenyon obſerved, 


Gow that neceſhty juſtined what it compelled, And that though it was left 


4e Mw 


nt tim 


o madern times to bring for wary caſes of ſuch extraordinary length, yet no 
ule could com el the court to continue longer Utting than their natural 


| ; 
* o wers would enable them to do the hulineſs of it —accammo..ations were 


8 nerefore prepared for the jury, and ix baili. s were ſxyorn = well and truly 


er o keep tlie jury, and neither to ſpeak to them themſelves, nor fulfer any 

to di ther perſon to ſpeak to them touching any matter relative to this trial.“ 
Ambroſe Rookwoo!!'s cafe proves nothing for the priſoner. The jury 
vere not indeed diſcharged i in that caſe. But if tlie exceptions had been al- 

owed, the indictment muſt haye been quaſhe. ; and the jury then ſworn 


1t whe 
giving 


templa 


Ommo | 
s clear nd charged muſt have been Uſcharged without giving. a verdict; yet, ſays 
udge Foſter this could not have operated ſo as to diſcharge the priſoner from 


heir ve 


4 wild anſwering to another indietment for the ſame offence. Foſt. 36. Whatever 


ot ha weight, therciore, there is in this caſe, it is againlt the priſoner. A diſcharge 
priſon pon a: detective indictment, no more than an acquittal, could not avail him. 


er. Vin. 343. 478. and 2 Hawk. ch. 47. ſed. 1. are both grounded on 


hey or 
my Lord Coke, 1. Inſt. 227.5 and can be of no greater authority than my 


failed 


e Lord Coke himſelf: it is only citing the ſame cafe three or four times over, 


without aitording additional authority. The opinion of Sir Martin Wright 
gas alſo been mentioned, in the caſe of the Kinlochs, out of 1 Wilf. 157. 


lat W 


not (« 
on bellt is true, Sir Martin Wright was a very learned Judge. But of what conr 
ot be NMeaquence is the opinion of a ſingle Judge againſt the ſolemn judgment of his 
their i ine atlociates, equally learned as himſelf ? The King againſt Perkins, men“ 
aifer, ioned in Carthew, 465. is brougit forward to govern this caſe. In the 
dere zale of the Kinlochs the J udges paid no attention or regard whatever to that 

as teuthority; and ſaid it was doubtful whether there ever was ſuch a reſolutioa 
TO. pr no. That at all events it was an extrajudicial opinion. Carthew, there- 
„nor hre, is quite out of the queſtion; it had no weight with very learned Judges 


E 2 


LEY 


| in England, in conſidering gh very queſtion 3 ; it can have no weight Wo 
its authority i is impeached and deſtroyed. Deciſions quite to the contrary 
have taken place ſince. See Foſt. 27. 28. 36. 37. we conſider Lord Coke, 
1 Inſt. 227. 4 3 Inſt. 110. as the great cornerfione upon which the gentlemen 
hopet to reſt the ſyſtem which they have fo induſfriouſſy been building up. My 
Lord Coke's authority, therefore: remains to be inquixed i into. With the allt. 
ance of Foller, we hope to ſatisfy the court, that | it Places no 'dbſtacle in 
the way. The Judges i in Kinlochs caſe; Foſt. 27. agreed e that admit- 
ting the rule laid down by Lord Coke to be a good general rule, yet it can- 
not be univerſally binding : nor is it eaſy to lay down any rule that will be ſo.”? 
| Again, by Foſter himſelf, pa. 29. 30. 6 I take it to be one of thoſe queſti- 
ons; which are net capable of being determined by: any general rule that hath 
hitherto been laid down, or poſſibly ever may be. For T'think it is impoſſible 
| to fix upon any ſingle rule which cau be made to govern the infinite variety of 
caſes which may come under this general queſtion „Without manifeſt abſurdity ; 3 
And in ſome inſtances, without the higheſt injuſtice.” —Again, pa. 31. 2. 


It ſeems that an opinion did once prevail, that a jury, once ſworn and 


be rule in very general terms, in the paſſages which have been cited on be- 


charged i in any criminal caſe whatſoever, could not be diſcharged” without 
giving a verdict ; but this opinion is exploded i in Ferrar*s caſe, and it is there | 


called a CoMMon P TRADITION) which had been held by many ! in 
C et OR A EAN EE x} 
the law. 8 3 | Wn 2 


r 


E. My Lord Coke was one of thoſe learned men who gave into this na- 
DITION, as far, at leaſt; as concerneth capital caſes ; and he layeth down 


* 


| balf of the priſoners from his vieſt and third Inſtitutes.” e 1 ind 
== The ſame 111 is laid down in Hale's Summary of the pleas of the 


crown; a very faulty incorret A eve; ; never reviſed by him, „nor intended 
for the prefs,”, „ 
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cc But as his Lordſhip, i in his hiſtory of FR pleas of the crown \ juſlifieh 
the contrary. practice, his authority i is clearly on the other ſide of the queſs 
tion : and his authority is the more to be regarded, becauſe he had ſeen and 
well conſidered the paſlages cited from Lord Coke 3 though I believe the 


A+; 


F 
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46 1 


. 2 as it ſtandeth in his Summary, hath contributed not & little to the con en: 


any, many people, in Cole's opinion.“ | 


* 


« My Lord Coke layeth town the rule 1 in very general terms ; but be A 


hath not given us any of the principles of law or reaſon whereon he ground 
eth i it. He hath, indeed, in his firſt Inſtitute, cited one, and but one avs 


thority in ſupport of it, and that authority doth not, to my AN 
in the leaſt warrant ir. „ 


v 


9. 


The authority which Coke cites is 21 E 18. Foſter goes on to 
confider that caſe; which was the caſe of a man indiQed for larceny, who 


had pleaded NOP GU ILTY, and when the jury were at the bar prayed to 


become an APPROVER ; which was refuſed confiſtently with the rule laid 


down by Stanford Pl. Cor. 144.6 Bro. Corone, 42. and which prevailed for 
a long time, that a perſon who had once pleaded to iffue, could not after that 
be admitted to a confeſſion i in order to ſave his own lite, by charging other | 
perſons ſuppoſed to be his accomplices i in the ſame fact. But this rule was 
afterwards relaxed. vide 2 Hale, 228. of courſe the only authority which 


Lord Coke relied upon for the ſupport of his rule, is itſelf deflroyed. With 
regard to this point, ſays Foſter, pa. 34. 00 the admitting, or not admitting 


perſons to become approvers, was always conſidered as a matter of MERE 

DISCRETION in the Court ; as a matter of grace, and not of right : : and 
| yet we ſee, that in a matter of mere diſcretion, the Court did frequently, upon * 
the ſpecial circumſtances of the caſe, diſcharge juries, after they were frorn ö 
and en and had in marr heard the evidence.” FY 


c Theſe inflances muſt therefore be conſidered as ſo many exceptions tothe 


general rule; tho?; I confeſs they do not come up to the caſe of diſcharging | 


one jury, and bringing the priſoner t. to his trial by another. on 


cc But ſtill they ſhow, that the rule now contended for on the part oz the 


priſoners, cannot be true in the latitude the words i import : and T think they 


do in part ſhow, what J hinted in the beginning, that no general rule can 


govern the diſcretion of the Court on this queen in all Toſfible caſes and 
Girewnſlances,”— WS, 
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In Manſell's caſe, 26. Eliz. 1. and 103. 104. The jury was diſcharged 
by the priſoner's conſent ; and he was tried again by a ſecond jury and 


hanged ; and it was agreed by all the J udges, that it might, and had often 
been dene. In the caſe of one Ferrars, agajuſt whom an information was ex- 
| hibited for forgery, i it was reſolved by all the Juſtices, that although the jury 
be charged and ſworn.in the caſe ofa plea ofthe Crown, yet a juror may be 
dawn or the jury diſmiſſed, contrary to COMMON TRADITION, Which 
hath been held by many learned in the law. Tho. Raym. 84. and in 1 Vent. 
2838. it is noted to have been fail by Serjeant Maynard, that after all the evi- 


| Cence given in an information, the King's counſel may, without the party's - 
| conſent, withdraw 4 juror, and try. it over ggain; and ſo he ſaid it was done 

| by Hobart, Attorney- General, 5 Hen. 7. and in the. Exchequer by Noy, 

| in King Charles the ar{t's time, What then becomes of the inviolability 
of Lord Coke's rule? We not only ſind caſes frequently in oppoſition to it, 

| | but Judges of tag arft reputation diſlenting from it i in the latitude it is laid 
| gown. But, ſay the Couuſel for the priſaner, the exceptions to the rule are 
| either caſes of. extreme neceſſity, as the inſtance put by. Foller, pa. 34. of tha 
man in a phrenzy plea'tl a to an indictment, and it apgaring to the. Court, 
on the trial, that he is mag, the Judge, in aan may diſcharge the jury 
of him, and remit lim to gaol, to he tried after the recovery of his under— 
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1 Landing. 1 Hale, 33. And the caſe of King and Gould, where one of the 
jurors died; or where it may be done of humanity, as in the caſe of Eliza- 
beth Meadows, Foſt. 76. who was taken in labour pending the trial; or oug 
of regard to the lite of che priſoner, as in the caſe of the Kinlochs, to let 


—œ— — — rr 


them into a Ceſence they could not otherwile have had. It is true, all theſa 
are caſes depending upon particular circumſtances; but then an infinite va- 
riety of other caſes might bappen, which would equally require the inter, o- 
tion of the Court. For & oncethe power of the Court is admiued, as aig. 


gentlemen certainly have admitſedl it in theſe caſes; then ail their arguments 


apply only to the 14 OPER EXFRCISE of that power, The Court muſt 
judge of that; and, in tlus inſtance, they have thought this a proper- caſe to 
call forth their exlagorginary powers. But precedents are not wanting ta 
the very point 3 for in the caſe of Ann Hawkins, cited from the manu- 
ſcrigt of Vir. Juſtice Tracy, in Foſt. 38. We cannot diſtinguiſh the cir- 


— m x — —̃ ¶ — — ——ö - 


cumftances att ending! it from . in the preſent caſe. In that caſe it wag 


found, Prox THE EVIDENCE ON THE TRIAL, that the fact was not truly 


K ———2 «% 


I 0 1 


laid; thereupon the jary was DISCHARGED OF THAT INDICTMENT, ANS 
iT Was AMENDED; and the priſoner tried upon the AMENDED indict- 
ment. We would be glad to know what anſwer is to be given to this caſe. 
The cafe of Elizabeth Meadows has already been obſerved upon; it molt 
certainly eſtabliſhes the power of the Court to diſcharge in oppoſition ts 
Lora Coke. And again, in Foſt. 32 J. 8. where the learned Judge is argu- 
ing upon the difference between MURDER N PETIT TREASON, he proceeds 
thus: „ But if through a miſtake on the part of the proſecutor, or through 
the ignorance or inattention of the officer, a bill be preferred as for murder, 
and it ſhould com out IN EVIDENCE, that the priſoner ſtood in that ſort 
of relation to the deceaſed which rendereth the offence EHI TREASON, I 
do not think it by any means adviſeable to direct the jury to give a verdict of 
acquittal. For a perſon charged with a crime of ſo heinous a nature, ought 
not to have the chance given him by the Court of availing himſelf of a plea of 
auterf5jts acquit. In ſuch cafe I 5H 00ULD MAKE No SORT OF DIFFICULs 
TY OF BISCITARGING the jury of that inditment, and ordering a freſh in- 
dictment for petit treaſon. In this method the priſoner will have advantage of 
| his peremptory challenges, and the public juſtice will not ſafer. This then 


is cecilive language. But what is the anſwer given to it? It is called | 
chamber opinion, and ſpeculative reaſoning. But when a Judge of Foſter's 
reputation, with his knowledge and experience, who had previous to this 
_ deliberately conſidered the ſubject; who had heard it exhaufled, and every 
| taſe relative to it brought before him for his judgment and deciſion in the caſe 
of the Kinlochs, by very learned counſel : who had weighed the rule laid 
down by Lord Coke, and reflected on all its conſequences j when ſuch a 
Judge with the whole light and learning of a century before him, declares 
that he would not 1zsITATE to diſcharge a jury under circumſtances like the 
Preſent; it is ſomething more than chamber opinion or ſpeculative reaſoning- 
He muſt have been ſatisfied it was the law of the land, well ſettled and long 
eſtabliſhed. A Judge of Foſter's extreme caution and great learning woukk 
Hot have ventured the expreſfions, if there had been any doubt of the law. 
But what have we ſaid; or what can we ſay, that has not been already much 
more ably ſaid in the books upon the ſame point. We cannot ſee any forcè ini 
the objections which are made, and we confidently leave them with the court/ 
But ĩt is further objected that the reaſons of the diſcharge of the jury are not 
eatered upon the record, We are very indifferent as to that —If it has {@ 


[| 


g 
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happened we apprehend i it cannot alter the WY | It indeed we were. bring 
ing the priſoners to a ſecond trial upon the SAME indictment, it might be 


| neceſſary that it ſhould appear on the record why the farmer jury was dif- 
charge; ; if the record ſhould be defedive, it might be taken advantage of 
8 in arreſt of juugment. But this i is not the SAME record; it is a new indict- 


ment; nothing of what paſſed before appears upon this record, nor can 
they move in arreſt of Judgment for that cauſe upon the record in this caſe. 
If they chooſe to enter the plea of auterſoits acquit, let them try it ; they 
muſt then produce the record, We believe it cannot avail them. If we 
thought i it at all material,we apprehend it is not too late to amend the entry, 


upon the authority of Douglas, 362. [377], where Lord Mansfield ſaid it 
was impoſſible to believe there was ſuch an abſurdity i inthe law, as that a mere 


miſtake of the officer ſhould be without a remedy. And he mentioned a caſe 


of one Gibſon who had been tried for robbing Mr. F rancis, and convicted, 
and a miſtake being diſcovered i in the verdie, upon conſultation with all the 
Judges at his chambers, it was correaed from minutes ſigned by the jury, 
and the priſoner executed. So here, if, by any inattention, the entry is 

defeclive, the court, who have taken full and correct notes of every thing 


chat took place, miglit amend the entry by their notes; but as we conceive 
it altogether immaterial, we do not move it at preſent. 


Upon every ground, therefore, we pray that the priſoner may be kd 


fo plead, and that we may proceed upon his trial. 


Fr SHER, Exe tk 2 Duxcan,in Reply. 


We apprehend the groun we have taken, that where one is acquitted as 
| principal, he cannot be again trie as acceſſary BEFORE the fact, is ſettled 
| and incontrovertible. It was one of the reaſons mentioned at the laſt Court, 
| why the jury ought to be diſcharged. We think it then fel] from the Court. 


The preſent inquiry is, whether the difcharge of the jury from the priſoner, 
at the laſt Court; amounts to an acquittal. The Court will never regret the 
patient hearing they have given fo our objeRtions. , Whatever may be the 
| Feſult ; whether they ſhall diſcharge him, or order him to plead, they myft be 


| better ſatisfied that it has undergone a deliberate conſideration, than that the 
| difficulty ſhould occur, or be ſuggeſted when i it might be too late. As things 
bave happened, we are induced to believe that a hair of the priſoner's heail 
un never be touched upon the preſent indictment. 


fr 49 J 


we have heard wah faid about the diſcretiofi of the Court The fifa 
dretion of the Court, in a eaſe like the preſent z where the | life cf a man is at 
ſtake, is a ſtrange idea to us! If there is any 6aſe where the law ſhou}.' be 
bed and inflexible, it is in a capital caſe; The life of a cit zen is never to e- 
pend upon arbitrary will, or Private aſſeclion j and though diſcretion is no- 
thing but exerciſing the beſt of one's Juigmen u; oh the occaton that calls 
for it, yet if it be wilfully abuſe , it is CRIMINAL: When a plie. to a court 
of juſtice, it means $0UND diſoretion, GU 1DED by law. It muſt be gove n- 
el by RULE; not by RUMouR It muſt not be ARB IT RAR TY Vacus and 
FANCIFUL, but LEGAL and REGULAR: Arbitrary diſcretion, ſaid C. J. 
Pratt, afterwards the illuſtrious CAMDEN) is contiary to the GENIUS of the 
A0MMON LAW OF ExXGLAND; an woul{ be more fit for an eattern mon- 
archy than this land of liberty, Co. Lit. 227.,—1 Purr. 560. 370: —4s 
Burr. 2 539.—3. Will. 138. 


Hoek the diſcharge then amount to ai acquittal ?=We think we have 
ſhown that this indictment is for the ſame oitence, and that the ti foner 
| ought not to be twice put in JErorakDY for it: and that a ju. y taving 
been once ſworn in his caſe, and diſcharged, he never can be [it u, on his 
trial again; and that therefore ſuch diſcaarge 5 the lame 0; era, as an 
acquittal upon record. 

There are two Seetag to the caſe in Ventris. 1ft. It is not a car i- 
tal caſe. 2 ly. It is a caſe in the time of Charles the 2. An! tho? ſucht 
a practice might have crept into the Courts in that arbitrary reign, the gooT 
ſenſe of after times has entirely ex; lo led it. 


But i is Gold chat this was a caſh of neceſſity, We take the caſe of ne- 
ceſſity to be ſuch an one as the wit of man cannot foreſee ; of couHe it can 
only be remetlied when it really occurs. But a confeſſion to a f udge, after 
the trial has commenced, is not of that extreme kind. If that would warrant 
a diſcharge of the jury, the caſe muſt frequently have occurred in E nglan ; 
and yet we find no caſe in the books where a jury was ever diſcharged upon 
that ground. This, therefore, is a new caſe. Will the Court be a/tur: in 
adding to the caſes of extreme neceſſity, ſor tlie ſake of getting at ti e priſo- 
ner? We know of but two ſuch caſes, * have been cited at tue bar - Fer 
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the honor of Pennſylvania, perhaps it is reſerved to Mifeover à Tn ted, Tits 
the preſent. If the Courts; give an o ening, by d Jeviating from the rigid rules 
of law; ba: Judges, ata future day, may apjly this deciſion to cut down 
hone and innocent men. Suppoſe Mr. Attorney woul | now refuſe to fro- 
ceed againſt the priſoner upon this bill, as acceſſaty, but in ict him back 
again as principal; what would this lea to hat woul.' be the conſequence? 


he Court will obſerve the caution ufe! in Kinloch's caſe; every minute 


particular is entered upon the recor.!, that the ground upon which the Court 
went mizht forever ah ear; and that it ſhould not operate as an authority 
u; on the general queſtion, That is then an authority ſtanding alone. In the 
pretent caſe no conſent is entere.', nor any other reaſon 5 why the jury were 
diſchargeii in this caſe no where apf ears; the record, in this ref ect, is 
defective. In Kinlech's cafe it was ex; reſty entered, THAT NO EVIDENCE 
WAS GIVEN, But it is ſaid that this may be ſup} lien, and the reafons ſor the 
diſcharge now entered from the notes or minutes taken by the Court. We 
| apprehen.{ not. In Co. Lit. 200. « it is lait down, that during the term 
when any judicial act is done, the record remaineth in the breaſt of the Jud- 
ges of the Court, and in their remembrance, an therefore the roll is alterable 
during that term, as the Judges {hall dired, but when that term is | aſt, then 
the record i is in the roll, and ad miitetſi no alteration, averment, or proof to 
the contrary. Wie lay that this Court, more ef ecially as it is a cr iminal 
Court, have not the : oer tO add to, or alter r the record oſ the former Court 
oi Oz er and Terminer, 


But it is fail the firſt in let nent is def-&ve, and we are called uron to 
fu; ort tie goodneſs of that inviAment. The counſel for the Commonwealth 
are now willing to acknowledge a miſtake of their own, for the ſake of 
Puniching the: riſoner. Phe queſtion is of ſome im ortance to the priſoner 3 
for if the indict nent is ſo bai that no ju. gment coul have been rendered on 


it, he mutt anſwer again. We un ertake, however, to ſhow that it is a good 


indlictment. It is ſaig to be defective, becauſe it ocs not ſtate, that FRAx- 
C15 SHITZ 9115 OF 1BE MURTAL WOL AD. If this ip ictment is conſtrued 
by the rules of common ſenſe, grammar or law, then it is clearly ſup portable. 
Tue indi. Anent, to be un lerſtoo l, muſt be rea together; the whole count 
muſt he conſidered in one connected point of view; it is unqueſtionably one 


feucence, and cannot be divided. It is ſulficiently certain thatthe deceaſed 


\ — 4 : 


DIED OF THE MORTAL WOUND 3 theſe expreſſions are gonne@ed with the 
waole ſentence, and runs through the whole of itz to repeat it woul.! be tau- 

tology. No Judge can hel tate upon the point z on reading the indidtment 
it is impothble for any one to ſay that it is not evi ent ui on the face of it that 


Os 
cl Francis SALFTZ died of the mortal wound receive from the priſoner, It 
not like the caſe of poiſon z that caſe ſtands alone. It woul- be neoeſſary 


there to ſtate that the deccaſed died by the | oiſoning ; 5 becauſe death is not 


te | 
rt abſolutely tle certain an: natural conſequence of j oiſoning; a man may be 
ha ly poiſone't, and yet not die; there are powerful anti.otes to poiſon, 


phich will eJecually. counteract it. But when it is ſtated here that the 
eceaſe:i received a MQ« BAL wound, and that he afterwards died, can any 
pne ſuppoſe, for a moment, that is was not of the MorRTai. wound he died? 
gor unleſs Jeath followed, the wound could not be MoR TAL. The in idt- 
nt. would have been good without ſtting that the Jeceaſed LAN GUISHEU- 
The LANG UISHING may be firuck out as SUPERFLUOUS : it will then read 
nus: © of WHICH SAID MuRTAL WOUND THE SAID Francis SHITZ 
DN IRE 29th DAY OF INECFMBER IN THE YEAR ATORESAID, AT TEE 
AGE AFORESAD, AND WETHIN. THE JURISDICTION or TH1s COURT 
dID DIE.” But read it as it is: it is all one ſentence, an the mortal wound 
efers to and runs through the whole, In 2 Hawk. c. 25. ſec. Go. it is ſaid 
he law will not admit of too great nicety of this kind; for it hath been ad- 
u ged, that if in the firſt part of an in ſictment of each, the aſſault be laid 
ith malice prepenſe, &c. there is no need to repeat it in the following clauſe, 
c. But if the Court ſhoull even doubt whether the in iòment is good or 
ot, that doubt ſhoulll operate in favor of the priſoner. In the Crown Cir- 


i it Companion, altho*:moſt of the prece:ients are the other way „there is one 
of ece dent exactly like the preſent, and from which tas, was bee taken. 
er 5 is . Gale of Suu . 

| on 

ooll H YA v, ett 

2 To e contravene Hawkins, which is exyrefl]y in point, it will be it 
4 vou to produce ſome adjudged caſe d iuerent from it to raiſe a doubt. Ac. 


ere precedent, particularly in the caſe of capt. Kidd, who was tried for ac 
ariety of offences, can have no ſuch operation 3 unleſs you ſhow further 
at a motion was male in arreſt of ju!gment uf on it, and that it was held 


kacient, by the julgment of the S Kidd's counſel might nat have 
2 


et ·˙. — 
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Proteſting that he was not guilty, and ſetting out the firſt inlid ment, (in 
| bec verb) an] ſtating the diſcharge of the jury, and concluding in thi 


| On t'is TEL which brings into queſtion the legality of the IndiQmen 


no hel tation to ſay that it is defective in one material point, to wit, the ne 
baving lau that Francis Shitz died of the wounds he received, Upon thi 


uon it. But if this were a caſe fimilar to the cafe of Whitebread and Fe 


an ougght never to be practiced. 


[ 52 ] 


tough it worth while to have taken notice of ſuch an objeAlen, as he v 
convicted upon a variety of other indictments for capital erimew == 


Mr. Don Can, I own there are > conſiderable doubts, 


Henry, Preſident. You had better confine yourſelf 1 this point. 
Fou cin remove the W we will bear you | 


The priſoner's une bearing the ovinien-ef the court, did not pracee 
In their argument, 'T':ey however filed a kind of a plea for the priſoner 


way, wherefore the faid John Hauer prays judgment if the court here wil 


| Farther | roceed un on the indictment aforefaid againſt him, and that he ma 
be uifmilſe. from the court here of and upon the premiſes, Se, 


— »# we 


The Attorney Genen demnened thereupon, and the court inſtantly over 
ruled the plea, and ordered that the F Tour? plead over to the mal 
ment. 


. Prefident, FOR 


againſ! the priſoner, filed at the laſt court of Oyer and Terminer, we han 
point Hawkins is expreſs and decided. The Court being clear in this, an 
the circumſtance being concluſ ve, it is unneceſſary to decide the gene 
queſtion; we leave that, therefore, where it is, without giving any opinie 
wick, we ſhould not heſitate to declare that to diſcharge a jury after thi 
have been ſworn, and to poſt;one a trial for the fake of getting beiter er 
dence on a ſecond oecaſion, without any thing more in the bo als; is dere 


Let the priſoner be put to plead lo the indiment,— 


CLxkx of Oyer and Terminen 


1 83 J 


' How ſay you, John Hauer, are you guilty of the 888 whereof you 


| daa! indiged, or not guilty 7 — . 


The Peter ſaid ic: - 
Coury. Aſk him again, 


 CLrxx of Oyer and Terminer. 
Ho fay you, John Hauer, are you guilty of the = whereof "8 


ſtand indiQed, or not Wy — 


* f a ö . 2 


The gr was filent —— | * 


Mr. C. HAL, for the Commonwealth. 
We pray the court, as the priſoner ſtands 3 mw? will not plead, to 
or (ler the plea of or Ge to be entered for him, according to the direc 


tions of the aQ of Aſcmbly, 3. State Laws 119. fees 5. 


5 
The Come, conſidering that the priſoner ood mute from obſtinacy, ors 


dered the plea of vor GU1LTY to be entered for him on the record; which 
me Clerk did acoordingly „ and the Attorney General thereupon joined iſſues 


Hrn x, Prefident. 
. Attorney, how do you mean to try the priſoners 4 


Mr. Harz. We mean to try Hauer, Cox and Donagan together. 


Mr. Hoxx1ns. We hope that they may not be tried together. It would 
be a very unfair proceeding. We are willing to try Cox and Donagan to- 


gether, and will enter into any ſtipulation to join in the challenges. We 


think, as the caſe is circumſtanced, it ought not to be inſiſted on to try them 


together. We hope the Court will recommend it to the Counſel for the 
mene to try them OY; | 


H x N R T, Preſident. | ; 
We haye nothing todo with it, The Attorney General may 3 ay 


— — 
— — — — — — 
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he inks proper, I know of no other Way you have, but to fever i in * 
MON aud exaauſt the Fan i 1 


Let the trials of Jonun Haprs, Paralex Doxagan & Tac! Cox 
dome on to- morrow morning at 8 o'clock. 


. 

The foregoing arguments are blen le] together from the obſervations. of 
all the counſel. It voul l have oecaſione l much repetition, and have ex- 
tended this trial to a very unreaſonable length, to have given the ſpeeches 


of all the counſel ſeparately.— The ſame plan will be followed in ſumming 
vp the ſweeches an] obſervations upon tlie evidence. 


Fair, Junz 13ch, 1798. 80%dock, A. M. 


9 — prifoners were boys to the bar. 
Meſſts. Horz ins & CLYMER mentione⸗ 'to > the + ln, that ole clients 
. & Cax wiſhed to . cane to the Cours 


Te Profident then ale! FSG 3 wha they bad 1 10 fag to d 
Cour. 


| They then ſtated to the Court, that they di! not wiſh; te be tried along 


with John Hauer who had confeſſed himfelf guilty z and hoped the Gan 


88 aller them to be tried by themlalves, 


S Ma. UH OPKINS POL renewed his motion, that the two prifoners fhould bo 
tried diſtinQ from Hauer ; an] prayed the Court to 88 it 10 * 5 
Antorney General to conſent to it. 


The Court faid, if the counſel e them that they had a power to 
interfere, and direc the Attorney General how he ſhoul ] conduct the trial, 
then perhaps they would exerciſe a diſcretion; but until then they would net 
inter poſe, becauſe they believed no ſuch power veſted in the Court. 


C08 3 


N. B. Sec upon this point Richard Noble's trial. & State trial, flaw 
adds edition, pages 3. 7. 11. and the remarks thereon. | 


Ma. Tirovtks Kb thereupon read a memorial from Pattiek Dass 
gan & Francis Cox, ſtating that they were natural born ſubjects of his Bris = 

tannic Majeſty, an las aliens, by the Jaws of PruxsxLvAN I, were ents 
tled to a trial by a jury de » elic'ate Hinge, and therefore prayed, that as to 
them, the array &c. might be quaſhed. At the requeſt of their counſel, the 
priſoners wers then ſworn in open Court, as to the truth of * n latod 
in their. memorial, 


The Court ordered the rtemori al to be filed; 
EkDzx cited Dallas 43. Thie caſe of the four Italians. 


Horx ixs. When this matter was mentioned at the laſt Court, it created 
doubts in my min! ; particularly when the caſe in Dallas is brought inte 
view. In that caſe the priſoners were F:alian:; and between their count 
and this, there is no reciprocity as to a trial by jury. This caſe is therefor 
ſtronger; becauſe in Englan l, of which country theſe men are ſubjecis, an 

A nerican woull be entitled to the ſame mode of trial. 


C. Sui ru, for the Commonwealth, 
However this might be, if it ſtood fingly upon the cafe in Dallas, we de 
got apprehend to be now neceffiry to enquire. Yet even in that caſe, ths 
court appear to have decided with great reluQance, and ſeem to have wanted 
nothing but a plauſible reaſon to have rejected the motion. That caſe, hows 
ever, is groun led upon a particular reaſon, viz. the extenſion of the Brits 
iſh Statute of 28. Edw. 3. by the conſtitution of Pennſylvania 5 which 
Statute had been in force in the Province previouſly to the revolution. But 
ſuch Statutes are only to remain in force until An by the Legiſtature. 
But ſince that deciſion in Dallas, the Legillature have altered the mode of 
ſummoning and impannelling a jury by the ballottin g act, paſſed the rgth 
March 1785. 2. State Laws, 262. Since which, no jury can be ſummoned 
in any other way than is directed by, and under the authority of that act. 
Tue reaſon of the caſe of the Italians, therefore, entirely fails; and it 
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For]! be higlly inconvenient if the law ſhoul have continued agreeably to 
tat deciſion, for very obvious reaſons, In England the Statute ſtill re- 
mains in force as to criminal caſes. But in civil caſes, to which only the 
Engliſh ballotting act extends, Judge Blackſtone makes che ſame queſtion, 
whether the court there have now a power to direct a pannel to be returned 


de nudietate lingue, and thereby alter the method preſcribed for ſtriking a 
ſi ecial jury, or ballotting for common ng 3. Black. 360. 


H OPKINS cited 2 ate, 271.—Ast to the act of aſſembly we conceive. 
It to be only directory to the Sheriff, and not binding on the Court. The 
S exif is merely a miniſterial officer, and is bound to obey the precepts and 


injunctions of the Court. But here we lay a ground for a venire de nedietate 
lirguæ before the Court, previous to the S'iteri.F having any thing to do with 
it; ani if the Court directs ſuch venire to nim, he is equally * to ex 


8 — 55 


The Court in a4llition to the act of aſſembly, mentioned the caſe in Dyer 
304. a an 2 Hawk. ch. 43. ſect. 41. and ſail they were of opinion thar 
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tle priſoners were not entitled to this challenge and accordingly overruled t,. 


PCC e 


Cxxkx of Oyer and Terminer. Cryer make proclamation, | 


——— — — 
" 2 - 
” — . * . ** 
—— 


| _ Carver. Oyes, Oyes, Oyes, you good men of the county of Dauphin, | 

if ſemmoned to appear here this day to try between the Commonwealth of 

1 Pennſylvania, and the priſoners at the bar, anſwer to your names as you 

1 Dail be called, ou pain and * ſhall fall Warpon. . 

1 

0 Then the jury who were returned on the pannel, were all called over, and 4 
Gea; ppearances of all thoſe that anſwered to the call, were recorded. 32 


Jurors appe ared. Note: 80 3 jurors were ſummoned and returned, under th 
oe of che 4th. {eQion of the ballotthg act of 1 7 


Tue court ; fined the defaulters L. each. 
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Crxrk of Oyer and Terminer. 


IT * 


You; the priſoners at the bar theſe good men; whom you (hall hear 
talled, and do now * perſonally appear, are to paſs: between the common; 
wealth and you, upon trial ef your | life and, death. If. therefore you will | 
challenge them, or any of them, your time is to challenge them as they 
comè to the book to be ſworn, _ before wo be for.” . 

The counſel for J ohn- ons declined 4 making any ene. on bis bes 
half. 


CLxRxEk. Call Jacob Greenawalt, 


| Joxon. Here, | 


CrxRx. Juror, look upon the priſoners. Priſoners look upon the juror: 
patrick Donaghah, do you challenge him? ne. by Patrick 
eng. He was theu ſet afide as to all. | 

Saane, Hen b. wn 
1d vnon, Hee IO 1 0. Patrick Donagan, 30 you N 
him? Not challenge l. —CLEREk. Francis Cox, do you challenge the. 
Juror ?——Challenged by Francis Cox. 'The June was then like wiſe ſet 


Go as to all the priſoners 


, - 


Crrnx. Thomas Ms b 
ky eonon. 00 ee 1 ny look, xc. patrick . * you 
challenge him? Not challenged. CLzxx. Francis Cox, do you challenge 
the Juror? Not challenged. Cuens. | John ne do For che dhe | 
Juror? John Hauer refuſed to anſwer. | Zhan ea 


The Jur uror was then fworn/ 
In the ſame manner they proceeded till a full jury was ſworn. Donagaa 
und Cox challenging alternately, with an apparent view to have as tow 
Germans as polhble ſwora upon the Ju: - 


* 1 


Tu Joxy Sworn” Murr 

| 1. THOMAS MELHANY, | 
| 2. SAMUEL'STURGEON, | 
5 3. JOHN A renn | 
'8 4 HENRY M.CO R MICE, 

i 5. SAMUEL COGHRAN, 
a 6. WILLIAM CRANE, OR 


7. JOHN WILSON, jun, 
8. JOHN NORTON, © 
9. JOHN PARTHIMER, 
10. JAMES JOHNSON, 
11. HENRY. FUL TON, 
12. FOUN-1 SNODGRASS. 
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Norx. William Porter was called, but ſet afide by the Court, he not 
being a citizen of the United States when ſummoned. Mr. Porter being a Mt] 
man of a fair reputation, the counſel on neither fide made any objection to 
His being ſworn ; but the Court thought 1 it _ and ova on re 
che Fraue iple, to e him. | 


The Clerk of Orr and TunMNER read the indifment, and a charged 
the . 


M. Har. opened the evidence much at tire with great force and pers | 
r. s 


. 


© Shs iis; Efq. was ſworn as Interpreter: a a number of the vis 
: me not being able to — Eil | "103% 


Evsx Do RBL IR, (ſworn.) 
Francis Shitz went to Philadelphia about fire weeks before Chriſtmas, 
While he was away, John Hauer came to the houſe, and aſked if Peter 
ſlept alone in the chamber. - I ſaid, yes. He ſaid, one could frighten him 
curſedly. I told him that any perſan would not go out of the houſe a» h 
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e in Hauer ſaid, why? Has Peter got his rifle: there yer? T to 
Lim I had ſeen none as long as T had been there. . Then he went into the 
vom and chamber, and Tearched about. He came bot again, and ſaid he 
c could not find any thing but à dram bottle. He tlien dratik a dram out of 
it. There was a little boy, called George Deeſinger preſent; and he afketd 
him to drink a dram. The boy aſked me if I would drink a dram too; I ſaid 
yes; but when I went to drink, the boy knocked the botttle, and the dram 
vas ſpilled: I then told bim to take the botele into the room; which he did. 


.['The net * went into a detail of che dreadful ſoene on the night 
of the murder; but as it is given at large on the trial of M*Manus, to avoid 
repetition. in this, and in the caſe of all other witneſſes Who were examined 
on that trial,ſuch teſtimony will only be referred to—except where they may 
have proved additional matter, as in the prefent inſtance. 1 | 


bo 10 „ AXANES 6D | 
of 1 us Francis Cox in the neighbourhood of Shafer's town befor 
Ihe murder. 


A 
to 


yoo Parc Deng emen. L did ; 
Ar „, 1 n 
Saxton Arx, Sinks | (See his evidence abide wil of Caen); 2 
- When we were at Shitz's houſe, the night of the murder, we proctedet. 
o ſearch whether or no the houſe had been robbed; | We went into the 
ack room and examined the cheft. There was no appearance; of auy vio» 
ece to the property; we all concluded there had been no deſig to plun- 
ies . Our ſuſpicions immediately felF upon Hauer. Eight or ten armed 
Nea then ſtarted to Hauer's, and we waited till they returned. When they 
ame, Miri. Hauer fell down at the bed fide, and cribdbitterly- Hauer ſat. 
own on the bench and did not ſay a ſingle word. The maid inſiſted that- 
rancis had been ſhot ; we ſearched, but could not find the wound. Hau 
then ſaid, you had better look, may be he was ſhot in the mouth. I told 
im I thonght not; and he ſaid nothing more: he looked very much de- 
Qed, (Piſtol. ſhown.) n the ſame which van 
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[Found in the houſe ;- it appeared to have been newly fired 3 upbn a:perſon; 
«blowing in it there came forth a ſtrong ſmell of gunpowder.” We afterwards 
_ {diſcovered that the ball had followed the track of his right ear. He had 
voux gaſhes on his head, which appeared to be done "oy a arp inſtru- 
* He n e nen * W pe r 
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Ono EXAMENED. | 


"Ito not know that L ever a Cor in that neighbourhood, 


| T have frequently feeri Patrick Donagan' before the murder. He had 
made his home at Haier's about a twelvemonth. 1 have heard that be was 


Induftrious, and worked about as a Jobber: s 1 don't know that he ever di 


"a day's. work about Shefer's town. 8 eee eee 
A "Ye 173 £4 C3 5 nein neee e i } * ke: 
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| When we had been at Shitz's houſe a little while think it was x 0 clock 
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. -Exowa ty Dorsrzn 1 ; Sworn, a as before. See! ws 8 i et c 
on M- Manus's wal.) 
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1 was at Valentine? 5; in Shefer's town, the day defore the murder Hap 
pened, cutting wood for him. Hauer ſtood at the market houſe, and call 

ed me to come to him. He told me J ſhoult came cut to his houft t 
: thr eſh oats for him. 1 faidiI would come out. But Hauer ſaid mo, 70 
won't come. He aſkell me again if I would come; and I ſaid, yes. 
again ſaid, you won't: come, *I had betier leave the horſe for you here. 
| He left the horſe ſor me, and I went out. It was half an hour aſter 
olclock when IJcame to his, Houſe. When I came there, I wanted{fo knoi 
where to put the horſe. I. went up to the houſe, knocked at the door; bi 
nobody anſwered: gen took the horſe tothe ſtable. When J wanted 
put the horſe up in the ſtable, Hauer called out to me not to-put:the hon 
in that ſtable, but in the other. When I went into the houſe, Hauer wi 
in bed near the window 3 Mrs. Hauer was fitting on a chair aſleep. I aſſa 
Hauer, where was Pat. Donagan. He ſaid he rode down to Alig's th 
morning, I then aſked, where is Betſy, Charles M*Manus's wife? Hau 
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told me he was had off. 1 aſked, for what? He ſaid, his father- in· law, old Shitz, 
came every night to his houſe — that he came as a white ghoſt. I ſaid, I 


* 
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Eid, Charles fetched her away, but hedid not know which way they mee 
Aripped myſelf and laid down on a bench. I ſlept on the bench till g o*clock+ 


then Hauer roſe, and drew out a ſmall bed where the children uſed to. ſleepy 


and told me T.ſhould:ſleep.there.:: I-flept there till two o'clock in the morne 
jng—I waked, and ſaw Hauer ſtanding before the ſlove, making a fire. I 
ſlept again ahout half an hour, when the people came, about. ten of them: 
they were all round about me, and Swanger hallooed to me 1 1 * 
They all went up to Shitz's, and I went lang; © 
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. Lhad often worked a at Hauer's before, and lept there. Hauer always 


before made me ſleep in another room, in the old room. The old room: 
on the left hand as you go into the houſe, The kitchen is between the old 


room and the room where Hauer 8 e is at the othet ew: a the 


Houſe, ... ß ñ afol jus Celine 
Nee iti cad -- 
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The nicht: was not very cold. I had ſlept before in Hauer's houſe, | in Sum: 


5 and Winter; but never ſlept before in the room where I ſlept that night. 


"When J came there in the evening, Hauer got up and opened the door for 
me. I fell aſleep before Hauer told me where to fleep. One child ſlept in 
the bed with me. There was no love in the old room. It did not ſeem to 
me to be very cold. I do not know whether Hauer had any oats to threſh 
or not. He had two horſes in the ſtable, beſides the one I brought. There 
Was a little moon: light that night. I am 18 years old. As far as I know 
Hauer was not ov that night. Pat. Donagan uſed to ſleep in the old room. 


I helped one day laſt Harveſt, when Donagan was there. Charles MeManus 
_ was there. 


I flept with Charles M*Manus i in the old room; he was nat 


married then. I never ſaw Cox in that neighborhood. There was a feather- 


bed in the old room; one might ſleep comfortably enough there in cold 
Weather. 


When Hauer let me in, he looked as if he had been alleep. When 
I faw him at the ſtove, he had firiped trouſers on, and nothing elſe, 


Se T5 fi 
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N ICHOLAS SWANGER, (Sworn.) 
1 or four weeks before the murder, Hauer, came to my houſe. He 
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Eouldnot believe tliat if there was any ſuch thing, the ghoſt weuld have 
been in his o houſe,” where he died, | I told him I did not know what he 
could do there. He ſaid, I can tell you that. I aſked him what it is. He 
ſaid if the two boys would AcRxEE TOMAKE ANOTHER WI LL, SO THAT HR 
Mer HAVE A BETTER SHARE, old Shitz would ſettle himſelf, and come 
no more there. He told me I ſhould go down and tell them boys; I told 
im I would: not go down—that I did not believe ſuch ty and 8 
not go. That is all I know about the ghoſt. 7 0 
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On the cue ofthe: murder, 8 or 9 men ae on me; they told me what 
had happened, and wanted me to go along to Hauer's houſe. I went along 
with them. When we came to Hauer's houſe, we kept ſtill a little, to watch 
Hwe could fee any one running; but we could ſee nothing. Deeſinger 
called out . John Hauer!“ and as ſoon as he was called, he opened the 
door, and had a candle in his hand ready lighted. As ſoon as he opened 
the door, he went back with the candle 3 we went in with him. He ſaid 
' nothing at all, but ſet the candle on the fable, and went behind the Rove. 
We told him he Thould get ready and come along with us, his brother-in-law 
was in a bad way. He and his wife, and a boy that was ſleeping there, one 
Baker, got ready and went along with us. Hauer ſaid nothing at all. 
when we came to Francis Shitz's we went into the room to ſee him. Hauer 
looked over his ſhoulder, a little, at him; and immediately went behind the 
ſtove, and ſaid nothing, —I did not perceive how he looked at his own 
bouſe I could not ſee his face: he had his hat much flapped over his face. 
When he opened the door for us, at lis own houſe, he made no enquiries of 
us did not aſk us what we wanted, nor what brought us there that time of 


EN | 


Patrick Donagan had lived a year, or a year and an half at Hauer's houſt 
before the murder was committed. He had his home there the night of the: 
murder, as far as I know. Ican't tell how he got k his living. 
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3 "Chon EXAMINED. | 
I can't tell whether Donagan was induſtrious or not, becaufe J never had 
any connection with him. I never heard of Cox being 1 in that 3 
before the murder was committed. _ 


* * 


[ 9 11 


' "T think it was near THREE o'clock when we came to Hauer's houſe," Wo 


were not half an hour going from Hauer's to Shitz's. I think it was abour | 
2-0*clock in the morning when the people came to my houſe to get — 
why them. 


0  CnrisTIAN Hor rMAx, (Swarm)... 
I lived with old Shitz before his death. About fix weeks aſier bs died. 
Hauer came. to the houſe ; he told me ſomething came to his houfe every 
night, and it was half white and half black, and called his (John Hauer's) 
wife three times by her name. I ſaid to Hauer, T wonder what that can, 
be for. Hauer faid,—T think, if old Shitz map DIVIDED HIS ESTATH, | 
SHARE & SHARE ALIKE, IT WOULD NOT BE $0.—I ſaid I could tell no+ 


| thing about it, Hauer told me to tell the boys this. I did tell them. It is 


about three years ago. This time three years ago, at hay-making, Hauer 
came to work for Francis Shitz. After ſupper, he bade good night, and 
went out of doors, Alter the family had gone to bed, ſomething came ig 
the houſe, and rattled and made a great noiſe. Francis Shitz went down 
and looked, but ſaw nothing, He came up ſtairs again. After a while it 
began again, and feemed like the rattling among old iron. Francis Shitg 

came to my bed, and told me to go down, and look what it was. Iweng 
dawn ſtairs; and went from the ſtair-caſe to a ſmall chamber adjoining the 
room. From thence I went into the room. From the room I went into the 

kitchen I could ſee nothing in the kitchen 3 but there is a ſmall room uns 
der the ſtair caſe—not very large, I opened the door of it, and reached ing 
toit with my hand, and caught ſome perſon on the breaſt: I perceived ig 


| was a HUMAN BEING, and dragged him out—and it was—JOHN HA Us 


ER! Then, when I got him out, he laughed. I aſked him what he wag 
doing there. He told me I ſhould not tell the boys; but I did tell them, 


Hauer told me it was the ghoſt of old Shitz that had come to bis houſe z 
and he told me if I did not believe it, I might come and fee it. 


The will of old Peter Shitz was then read in evidence to the jury. It way 
dated on the 8th of April, 199 and proved on the 30th of April, nn 
Immediately on the death of Peter Shitz, Hauer entered a cavxAT againf _ 
the probate 3 but not being able to Jay. any ground. to gouteſt the will, hg = 
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relinquiſhed the caveat by letter to Andrew Forreſt, Eſq: the regiſter ot 


wills,in Dauphin county,on the 29th of April, 795: Shortly after which the 


ghoſt was firſt collared, up, as appears by the teſtimony of Chriſtian Hoſlman «> 


Doctor Josxzryn S raus, (Sworn.) 


'The laſt battalions day, the 18th of October, 1497: Hauer and his 


wiſe came to me, at my ſhop in Lebanon. Mrs. Hauer wiſhed to be bled. 


I did bleed her. Hauer aſked me if T had not in my ſhop, a medicine, which | 
Ke called WizptEkxoMME drops. I told him J had not; nor did I know 


any medicine of the kind. He told me if I had them I ſhould not be afraid 
to give them to him; he meant to do no harm with them; If I would let him 
have about a gill, he would give me wN TX dollars. He then ſaid, he 


was convinced 1 had thoſe kinds of drops, as he had got them from other 


phyficians before; that he knew phyficians generally objected to ſell them. 


I told him I really had nothing of the kind, or I would give it to him with 
pleaſure if I had them. He then ſaid he was convinced I had them, and if 
J would let him have agill he would give me TWEN T pounds. I told him 


T really had notthe medicine, He then aſked me if I would not write to 
the city, and get them for him from the apothecary. I promiſed him 1 


would, in order to get rid of him; and he and his wife went off. About 


| two weeks afterwards, he came to me again, in company with Pat. Dona- 
gan, and aſked me if I had got thoſe drops for him. I told him I had not, 
1 had no opportunity of writing. Pat. faid he was convinced I had them 
In my ſhop, and would not give them to him; he faid he had got ſome pre- 
d ious to this at Bethlehem; and ſome of Dr. Luther. J declared to him I had 
chem not. Then Hauer pulled out a bag of money; he ſaid it contained 
171 FTY pounds; I believed it did, for it was à large bag of dollars. He then 
: told me, if I would give hint a gill of thoſe drops, he would give me that 


money. I told him as before, I had not got them. I aſked them to deſcribe 


the colour and ſmell ; perhaps I would know what they wanted. Hater 
could not deſcribe the fmell ; but he pointed to a bottle that was ſlanding on 
one of the ſhelves, which was of a dark brown, and ſaid it had that colour. 
I cold bim I did not know by his deſcription what it was. Pat. then be- 
gan to talk. He ſeemed VERY ANX10VUS and PRESSING to have thoſs 
drops; and ſaid, if I would get him the drops, he would ride up to Harriſ- 
Þurgh, to Dr. Luther,” and get the Latin or Evgliſh name of them, that I 
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might ſend to Philadelphia for them; as I did not know the German hame; 
He ſaid Dr. Luther muſt know the name of them, as he had got ſome from 
him before, BUT THEY WERE NOT STRONG ENOUGH: I told 
him if hewould do that, get me the Latin name, I would Certainly get him 
the drops from the city. On this they left me. L aſked them what the 
intention of them was hat they wanted them for. They ſmiled and did 
not tell me. I ſaid to Pat, I ſuppoſe you want to try projets with theſe 


drops. He ſmiled; and ſaid; yes. Pat. appeared to me to be far more ſoli- 


ditous to have them than Hauer. The colour in the bottle _ en 
at was vey: much the colour of LAUDANUM. 


& Cross EXAMINED. 
It appeare! to ine extraordinary, ſo much money being offerel and 1 
mentioned the circumſtance to Frederick Hubley. They laid me under no 
injunctions of ſecrecy. 2 


As an apothecary, I would have fold a gill 
df La UD ANU for a dollar. But I would give nb man a gill of LAUDANUM 
unleſs I knew what he wanted to do with ſeg or could judge of the eſſects 
of it. ſell large quantities of AxsER 10; I would have fold them an 
ounce of that for ſix pence : that would have been enough to kill any man. 
Tue Ger mans buy a goo deal of it, but they do not aſk for it we the name 
of ARSEN1G : : They getierally come for Aa Ts. BANE. 


Joun Fox, (Sworn.) 

1 was aſke 1 by Squire Shæfer to carry Hauer to goal. When we were 
on the road, I ſail to him, John, this is a very bad affair which has happen- 
ed z and you ſeem very much to be blamed ; and it would be my advice to 
you, if you know any thing about the buſineſs, to inform of it. Tell me 
or ſome other perſon, it will be a benefit to you. He ſaid he was clear of, 
it, he knew nothing about it. I travelled on with him a mile or two, and 
put the queſtion again, and told him it would be much in his favor, for, by 
the judgment of the whole neighborhood, he knew ſomething about it. He 
then aſkel me; if it would clear him in caſe he would turn llate's evi- 


| dence. I toll him it certainly would, and it would be his beſt way to in- 


form, if he knew any thing about it. I will ſay nothing more, ſaid he, till 
Iſee a lawyer. I told him a lawyer could do him no more than another. He 


Swe the {ame anſwer again. We came riding on I ſaid, John, I wiſh 
I will 


66 J 


I could come up with the two villains, that I might get the 300 dotfary that 
are advertiſed, He ſaid, if I could get bail; and go over the river with you; 
to night, we could get them 506 dollars. Well, faid I, John, who have you 
ſuſpicions of? He ſaid, I have ſuſpicions of Peter McDonough. I aſked him 
what reaſons he had to ſuſpect Peter McDonough. He told me, that Peter 
M Donough had aſked him if the Shitz's had a good deal of money by them; 
That at another time he had told him he never would work any more, and 
he would live very well. And, he ſaid, Peter M. Donough was at work o- 
yer the river, and he cou get him that night, and aſked me if I would be 
one of his bail. I told him we would ſee about it when we got to, Har- 


riſburgh. We came to Harriſburgh. He wanted to ſee Mr. Fiſher. Mr. 
_ Fiſher was not within. His next choice was Mr. Patterſon 3 he was not 


at home. He then made choice of Mr. Laird. Mr. Laird came down 
with me to Mr. Zeigler's. We took him into a back room. Mr. Laird 


told him it would be prudent to tell every thing he knew about the buſineſs. 


Hauer aſked Mr. Laird, if it would clear him, if he would turn flate's evi- 


dence. Mr. Laird told him the Court could not pardon him, it muſt de- 


pend upon the governor. He would then tell nothing, and I put him to gaol, 


| The confeſſion of John Hauer was next read to the jury; in the follow- 
ing words, as it was taken. damn, and ſigned by him, before the preſident of 


the Court. 


Paven tn Count Th. 
SECOND DISTRI C, fl. 5 

The depoſition and examination of John Hauer late of Heidelberg town- 

ſhip in the county of Dauphin, farmer, now confined in the jail of the coun- 


ty of Dauphin aforeſaid, and upon his trial in the Court of Oyer and Ter- 
miner and general jail delivery holding for the ſame county, for the murder 


of a certain Francis Shitz, his brother-in-law, taken before John Joſeplt 
Henry, Eſquire, Prefident of the ſame Court, and John Gloninger, Eſquire 
one of the judges thereof, this ſixteenth day of March in the year of our Lord 
1798. The examinant faith, that he and Patrick Donagan talked about 
Peter Shitz having [committed ſome offence, of which there is no teſtimo- 


ny; it is therefore improper to inſert it] that Donagan ſaid it would not be 


809 bad to kill ſuch à fellow examunant ſaid to him, he would kill no ons 


— 


WT 
unleſt he was overcome with rage Oh, ſaid Donagan, for a few hundred 
pounds I would get hands to put both away - examinant need not look about 
him for it examinant agreed to it. Donagan told examinant he ſhould 
mention it once to Peter M/ Donoughy —examinant ſpoke to him of it ac- 
gordingly, in the new barn at Illigs, where he was eating grapes -M Po- 
noughy ſaid he did not like to do it, but he would mention it to his brother 
Hugh M<Donoughy. Afterwards Peter and Hugh M<Donoughy went 
down to Hacks, where Charles M*Manus was digging a mill race to ſpeak 
to him, whether he would not be concerned: This was about oat-harveſt.. 
Charles M*-Manus came up, and he and examinant rode over to Peter 


M Donoughy' in the night time. Upon talking of it that night they gave 


up the ſcheme. At that time examinant had not informed Peter M Do- 
noughy nor Charles M. Manus of the names of the perſons to be killed. The 
matter was thus depending till flax breaking time, which was the week after 


the laſt Supreme Court at Harriſburg—Then Peter M<Donoughy's wife 
came over to examinant's houſe and called Patrick Donagan away from the 


fax-break, He, Donagan, went with her to her huſband. There they 
agreed how the murder ſhould he done. When Patrick Donagan came home 
he told examinant the manner they ſettled to do it. He ſaid Peter M Do- 
noughy, Hugh M<Manus. and one Patrick (who is now in town here) would. 
commit the murder. But that Hugh M<Manus and TRA. Patrick would 
have one hundred pounds in caſh after it was done, which Donagan muſt. 


pay them. The affair, then, went to nothing becauſe Patrick Donagan 


did not get the money from Illig who owed him money, Peter M Donoughy 
in the ſame week gave Charles M. Manus nine pounds to purchaſe the piſtols. 
and knife at Lancaſter. It thus. depended for a time, and as Charles M Ma- 


nus told examinant, he had informed Francis Cox, James Evans, and a. 


moemaker who lives. in Manheim in the county of Lancaſter of it. The 
ſhoemaker and Cox, as Charles M<Manus faid, were to go with him to 
Geiger's tavern, if it was neceſſary ts be witneſſes that he remained in 
the houſe. In the winter afterwards. when examinant and Patrick Donagan, 
were cutting wood in the woods, Peter M*Donoughy and Charles M. Ma- 

nus came to them. It was then concluded between them ta commit the- 
murder on the night upon which it was afterwards executed. Charles 
M Manus propoſed that the people in the houſe ſhould all be murdered. 


| andthe houſe burged that no jury 1 be had on their bodies. To this. 
Or wm | 
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Peter M. Donoughy agreed; but Patrick and examinant would not agree 
to it, becauſe of the guiltleſs perſons who were in it. Indeed Patrick 
Donagan always ſaid he himſelf could not undertake it, it was againſt him, 
but he would get people to do it, and ſo he did too—Peter M<Donoughy 
had money due to him from one Elſer, on Middle creek, with which he Pur# 
chaſed a mare from one Frederick Bollman in Meyer's- town, to give to 
Charles Mé Manus that he might go away with after. the murder. In the 
winter juſt before Chriſtmas Peter M Donoughy and Molly Farley rode 
down to Manheim to Charles M<Manus to ſpeak to him about the murder. 
Peter M<Donoughy afterwards toll examinant that Charles M<Manus ſaid, 
if examinant would give it up, he, Charles, would ſhoot him through the 
head. Peter M<Donoughy ſaid they would meet at Lebanon. Examinant 


went to Lebanon, on that day which was the Sunday before the murder, 
where he put up at Bowman's tavern. Charles M<Manus came thither, 


examinant told him nothing ſhould be done. Examinant ſaid nothing to Peter 
in Lebanon „ but he overtook them as they were watering their horſes in 
Quittapainilla—they ſtopped at Geigers tavern. When they left Geiger's, 
examinant told Charles M*Manus the murder ſhould. be given up. Upon 
this Charles ſaid to Peter, if this is given up, then we will rob Graybill 
and Shenk of their money. The next day Charles M<Manus went to Peter 


M<Donoughy's, when the affair was begun afreſh. Patrick Donagan told 
this to examinant, and faid if it was not purſued up they would kill exami- 


nant—upon which examinant ſaid to Patrick, he was bad of; if they do it, 
he would be hanged—if he refuſed, they would kill him. Patrick told ex- 
aminant to get ſome perſon into the houſe with him who might be witneſs of 
his being at home—Patrick Donagan told examinant that as a token for 
Charles M«Manus, Peter M<Donoughy was to lay a handkerchief in the 
horſe-trough if ſtrangers were in the houſe when he came there on the night 
the murder was to be committed; if no handkerchief was in the trough, 


he might come ſtraight in; and that he would get out of the houſe by a hole 


in the wall. Molly Farley took a piſtol and two candles which Patrick 
Donagan gave her, to Peter M Donoughy's houſe; but examinant does 
not know that ſhe knew of the intended murder. On the night of the 
murder the examinant was not out of his houſe, he was at Shæfers- town 
that day, and took George Baker home with him, who he really wanted to 
threſh oats, aud alſo to be a witneſs for him, if the murder rook effec that 


5 1 ha ſubſcribed the day and year firſt 


1901 
pight, which examinant was ftill doubtful of—S ince coming to all he afked | 
Patrick Donagan how Peter M*Donoughy got out of the houſe ; he ſaid is 
was all one; but if examinant diſcovered he would go to the Gallies and 


they waul be hanged—Since coming here the examinant has had no con- 


verſation with Peter M Donoughy about the murder—and he had no oppor- 
tunity to ſ eak to Charles M*Manus.—That at this time the examinant does 
not recollect ay thing more particular and material of the matter. 


JOHN HAUER. 


above written, before us, 
JOHN JOSEPH HENRY, 
JOHN GLONINGER. 


Jacop M1LLER - can) 
This witneſs was called to prove that Pat. Donagan was in' company 


with Me Manus, when he had the two piſtols, one 6f which was afterwards 


found in the houſe of Fr. Shitz. (See his evidence on M«Manus's trial, 


from which he did not vary.) 


CROSS EXAMENED by Mr. Hopkins, 86 
Patrick Donagan did not countenance M“ Manus in oppoling n me in any 


way. James Logan and his wife were in the ſame room. Pat. Donagan bo 


kept his home at Hauer's. I have ſeen Donagan and M<Manus frequently 
affociating together, I have been in the t tavern drinking with them too; 
but I thought no harm of * | 


Hauer and Donagan were very intimate, and frequently rode together. 
But ĩt is not uncommon for a perſon who boards with another to go back- 
wards and forwards with him. 
The conviction of Charles M Manus as principal, read to the jury. 
MaTTH1as OrnDORE, called, 


Mx. Hoex1xs, Are you a doctor? 
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Wirurek. I am a fort of a db@or-I ran i in Dutch I can 
teak good IG 


- 


ive You can ſpeak well econgh—yo muſt el you * in En- 
or a5 velle as you * | 
W 125 (nes) 
It is about a year, or not quite, or may be longer, Pat. Donagan came 


to me, and ſaid he an't well, he got it in his ſtomach, in his limbs, he ia 
quite weak, if I would not know any thing that would be good for him.— 


So i telld him, yes, I think à phyſic would be good for him. 80 he faid 
a few words, I don't know rightly myſelf what it was, and went off, and 


didnt take no phyſic. In about 8 or 10 days after that , he came again, 
and told me he believe he'll take a phyſie along now, and ſo I give him one; 

_ a phylic, what you call it, a julap powder; and when he went away from 
ms be met with old John Shenk. PREsIůðEN T. How do you know that 


Wirzngss. He told me himſelf. 'Then he told old John Shenk his fick- 
neſs, that he has it in his ſtomach, and was very weak. So old John Shenk 


told him he ſhould go along with him, he had a vomit that would be better 


for him: and he took it, and he told me he is ſicker. I told him to take the. 
phyſic now. So he took it now, and came again, and ſaid he was no bet- 


ter. So I fold him soMR yIRBS—ſage and cammomile. 


In ſceding-time, a good while after, he came to me again, I was plowing 
in the field, and aſked me if 1 had no drops called “ WIEDERKOMME 
. I told him no, I never heard the name of it that I know'd. He 

thought you had. I aſked him what uſe they are for. He ſaid they 


were aa e to take in vardly, to make a man ſo light as drops can make him. 


I told him J had ſome drops that would make à man ſo light, but I don't call 
em WIEDERKOMME DROPS, I call 'em ſtomach drops. — He ſaid, no, no, 
them ant the drops. I aſked him if he ever had any ſuch drops. So he ſaid, 
yes. | aſked him where he got 'em. think he ſaid he got *em once from Dr. 
Luther, but that was not the real ſtuff.— I told him I don't think there are 


uch drops: he ſaid yes, he knows who got ſuch drops. I aſked him who 


got ſucha drops: he told me old Fahnſtock: he was down by old Fahnſtock, 
and aſked him for ſuch a drops, and old Fahnſtock looked down on the flooxy, 


T mn 


And jook up again, and laughed a little, but Cal nothing ; and he thought ks | 
laughed and made fun of him, and then he went away. Then hie aſked me 
if I would not ride down for him to old Fahnſtock's, and get him a gill of 
fuch drops: I told him no—He aſked me why ? 1 told him 1 dont like it, 1 
AMA SORT or A BOCTOR Too. He told me I ſhould go; it was too far 
to the apothecaries, but not far to Fahnſteck's and he would give me C. 16 
if I would get him a gill of ſuch drops. I laughed at him, and he laughed 
along. I told him them are dear drops, they muſt not juſtbe for taking 1. 
Yes, ſurely, ſurely, ſaid he, they are for taking in. 1 told him, may be, 
by and by, I'll ride to Lancaſter, and if the apothecaries had ſuch, 1 ll fetch 
ſome up. He then fait, that was too far, but if I would go tb Fahnftock's, 
he would give me (. 25 if I would fetch him a gill. 1 told him; no. Then 
he ſail, if you'll fetch me a gill of them drops, I'll give you ONE HUN=- 
DRED DOLL ARS, or a brown horſe, T told him, I had not time. He | 
faid, you can loſs a dayifor ſo much money. I told him I don't like to go 
from ſeeding. So Ipromiſed him to go in 8 days after that. When then 


8 days were over, he came juſt on the day. Then he aſked if T was down. | : 
I toll him no, I had not time yet. So he aſked me when I would go down 


now. I told him, may be in 8 days, or there abouts, may be I get better 
time. So when the time was over, he came juſt pretty nigh on the day. 80 
he aſked me if I were down. I ſaid no, I had not time yet. 80 he ſaid 
you makes very long. 80 he aſked me when I would go row. I ſaid in 8 
or 10 days. So, when the time was over he came again. He came 
another tiule, when I was threſhing. He aſted me if L was down. I told him 
no. So he ſeems veRY ANGRY AT 1. He told me, if I would not look 
for ſuch drops, he knows ſomebody that will get tbem; but he likes to 
give me the money ſooner as ſomebody elſe. So I promiſed him then to 8⁰ 
down the nent day. 80 he told me, may be your horſes are tired; ; you can 
ride one of mine; and he took of the ſaddle and bridlle off his own horſe, 
and let him go in the yard. The next day I went to Falinſtock's. When 
Ecame home, he came the next day. So he aſked me if I got ſuch a drops, 
1 faid no. He aſked me what Fahnſtock ſaid: ſo I told him. He ſaid 
old Fanſtock was a Fer, and did not like Ow them away. 


1 At an election in Shæfer's- town; for I don't know what, a captain or 4 


. major=—T don't know The Church was conſecrated about that time, Pat: 


[1 


g | 1 
EF 6 9 
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was in the town, Old Kapp was ſick. Old Keller did doctor Kapp: 
Pat. came to me and told me old Keller was in the town, and told me to go 
to him and aſk HIM for ſuch a drops. So I went to him. When I came 
back, Pat. aſked me what he ſaid. So I told him. So he ſaid old Kel 
ler was a right old jockey, he did not like to give the drops. Hauer was in 
the town too. Then Pat. and Hauer went together in, Stoler's tavern in 
Shefer's-town, They ſpoke together. One of them ſaid, I think it was 
Hauer, if C. oo wont do it, C. ioo mult. heard them ſpeaking of the 

eee e | V 


— 


Aſter this F met Pat. He put his hand in his 1 and 1 gnglel mos 


ney „ and Caid here | is 4. 50 if you get ſuch drops. — 


| ca R i 
1 1 was two 3 or thereabouts from them at Stolerꝰ s, when they were 
an the drops. It was in the back room; there was a good many 


there, I can't tell if any body elſe was as nigh as I was; other progle might 


| have heard ! it. They were Mong a 


1 got no receipt fron Dr. Keller * the, 9 DROPS. He 


ſaid if I came down to him, he would give me a few lines how to make them. 


He told me N about ghoſts. 19 


The . 13 jury des 3 chad atlourded 3 at 9 o*clock at 
night. Four bailifis were ſworn to keep the jury together, e to the 
n of the KI NG anD STONE 6 Term. Rep. 530.— 


Saturday, Jun ben. The Court met at 8 o'clock; Fa . | 


1 ME Ig KEN1GHMACHER, 1 | 
PATRICK Dey came to my houſe at Ephrata, a few weeks be: 
fore Chriſtmas—in company with one Hugh 'Famminy and he aſked me if I 
had any WIEDERKOMME DROPS—T_ told him no, it was a medicine that 


never came to my knowledge, and I would look t through ſome of my books 


to ſee if I could find out what it was—he then told me he,xxEw who had 
them, it was old Dr. Tryon; he knew that he had about a quart of it in 


hd... a 2 


—_— T7. 


e pleaſed. 


a. 
Als houſe at that tine; that he had frat 4 perſon there; but be did not get 
any ; he knew that if I was to g up; I could get them; and if I would 
get a gill; he ould pay me for my trpuble £-2.5 or he would pledge it in a 
acighbour's hands; as he did hot with I ſhould go to any trouble for nothing 
for him ; arid he would bind kimſelf ip the ſum pf ipop or io, pb dollar 
I don't recollect exactly; that be would not MURT A LIVING CREATURE 
WITH THEM ; and if I intended to undertake i it for bim; be would return 
towards evening again 31 ſhould take it into conſideration: He then went 


off, and returiied in the ( evening again; and aſked me then whether 1 would 


urideriake it for him I db not recollect what anſwer I gave him, byt I did 


not like to have any thing to do with it; and he went off. It ſtruck me as 


being very ſtrange. I don't remember that I aſked him what he intended 16 
do with theſe drops, but he appeared very anxious for me to get them for 
him. He mentioned ſumething abont Fahnſtock aud Keller, but I forgot 


329 255 Sb KG HIS: mW | | 

He aid not enjoin ſecrecy upon me Hugh Tanimiuy f a quarige 
$f a mile from me. He was preſent during all this oonverſation· he i is a 
* mk may—kle went 1 8 liek before Far | 


$556 $658 & dim Fi 
Three years ago againſt text harveſt, my brother F ibi 10 bad 

Howes for the new church at Shefer's-town: When he came home he cuil 
not unhitch his borſes: He thought the reſt of us were not ſo fick, that 
we might do it i and be ſent ar us to the field, where we went to rake oats 
to feed the horſes;but we could hot do i it. Hoffman and the girl, that is now 
his wiſe, and two other girls, and Hofſman's fon John; were in the held: 
We were allſofick we voted all the tinte. Holman was not quite ſo fick 
as the reſt of us, and he fed the horſes The vomiting continued all that day; 


andi the next day we felt very weak; Haffaian's wife; who was then a maid 


in. the houſe, cooked the breakfaſt that day; it was coſſee and bread and 
butter. We never had been alſecled ſo befare: I don't know if any ſtrange 
perſon had been about the houſe that day. Hauer often came there about 
that time; I catnpt tell how often ; but he went about the houſe wherever = 


r 1 1 


"Laſt fall was a year I had hired myſelf to Jacob Shitz, my Father's brother%s 
fon, at Tulpehocken. Hauer, Waits Rom I then lived, had gone over to 
Francis Shitz's. When he came back, I told him T was going on Sunday to 
Jacob Shitz's. On Sunday it rained, and I could not go. Hauer then 
told me I ſhoul not go, that he would how me a way how I ſhould get a 
purſe every morning that would have five doubloons in it. That he himſelf 
could not get it, but that I could. I ſaid to Hauer that I could not get it. 
Hauer then ſwore unmercifully that T could; and he told me he muſt fetch 
drops from Lebanon. He went on Monday up to Lebanon. When he 
came back again he ſaid one ſort was WIEDERKOMME DROPS, the other 
1 don't know what it was he called it. He had three bottles, one wa's 
| bigger than the other two, which were but {mall phials. Hauer ſaid, now 
we will try ſomething. I ſaid T did not wiſh to do 1 it, I would rather not. 
Hauer told me I ſhould try it, he would be bail to me nothing ſhould hap- 
pen to me. Hauer told me that Shæfer and Bomberger [they were the 
executors under Peter Shitz's will, and the guardians of young Peter] 
wanted to bind me out, that they were at his houſe, and wanted to get me, 
and told him they would have me dead or alive. He ſcared me ſo much that 
J hid myſelf ; becauſe he ſaid they came every day. I told Hauer he lied. 
He ſwore again unmercifully, that he did not. I then kept myſelf eon. 
cealed ſtill. Then Hauer faid, we will try to get the purſe ; and he drank 
| ſome of the drops; and 1 drank ſome of them too. He drank out of the 
big bottle, which he ſaid were ' wiEDERKoMME' DROPS, I drank of the 
ame. I drank alſo out of the TWO s$MALL PHIALs, but J don't know 
if Hauer drank any out of them or not. I did not ſee him,do it. Then 
Hauer ſaid he would not try that night, he thought it was not worth while. 
Some time after this, we went together down to Wofferſberger's barn. 
Solomon Hauer went along with us. John Hauer ſaid, if we would not 
do as he told us he would give us an unmerciful beating; if we would not 
tie ourſelves up as he told us, he would ſhow us ſome other things. He then 
told us that we muſt tie ourſelves up on the loft, with halters round our 
necks, and faſten the rope to the joiſt; that then he could tie that one who 
was to bring the purſe in the ſame way. When I had tied myſelf, and faſtened 
the rope to the joiſt, Solomon told me he would hold me; and then he 
gave me a . down. The rope was round my neck the end faſt to the 


| al of MyManus.J ns be . 


E Þ 


joiſt above. The rope was not long enough to reach to the floor. The 
rope broke, and I fell down on the threſhing floor. The rope was as thick 


as my little finger, and it was doubled. It had been uſed for a plow line, 
and to tie the horſe. I did not ſee the man with the purſe. The rope was 
doubled round my neck. The joiſt is 11 or 12 feet above the threſhing 
floor. The rope took the ſkin olf my neck, but did not hurt me much. 
Solomon ſaid he would tie a rope round his neck, but he did not do it. 
Soon as Solomon puſhed me down, he jumped down and ran off. I went 


home to John Hauer's houſe. In about 15 minutes after, John Hauer and 


Solomon Hauer came in together. They ſaid they were very ſorry that it. 
happened ſo that all went wrong. After that Solomon aſked me to go to- 


Wards Bethlehem with him, where he lived. John Hauer told me | ſhould 


go along with him, that it might not be found out that the ſkin was off my 
neck. John Hauer often told me I ſhould tell nothing of it, and I pro- 
miſed him I would not. When I came from Bethlehem I hired myſelf to 
my brother Francis, and Hauer again told me-not to tell. I then lived with 
F rancis almoſt a year, til he was murdered. : 


Patrick Donagan lived at Hauer's. W I went there laſt Summers, 
ke and H would 80 0 out together and whiſper . 


| CroOss EXAMINED. 
1 tied the rope round my neck myſelf; John told me to do ſo. Solomons 


never told me to do 1 it. I never aſked Rachel Hauer to bring me ſome 3 


WIEDERKOMME DROPS. from. Bethlehem. I was about 14 days at old 
Hauer's houſe, with Solomon, and I went once a ſhooting with Jonas 
Hauer, for ducks, down at Bethlehem. I never faid to any one that al 
would have gone right, but Solomon was ſo OY frightened. 


I did not t aſk J onas Hauer N for me at Bebi 


\ 


th never ſaw Francis Cox before my brother's 8 1 


[See his. evidence, and his account of his miraculous eſcape, on the l 


K. 2 
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Free Mens, Schorn.) | 

the bt Refi town oe dag. John Flater told me Peter Sünz was 
erazy. 1 faid, I never heard any thitlg like that, and we lived cloſe to: 
gether. He aid d, yes „ it is true 3 : Re has laid in the barn a couple of nights, 
J ſaid, that can't be, the winter is cold, he would freeze. I ſaid he ſhould 
take care of him, or tell Shæfet, for fear fome misfortune might happen to 
him. He faid, what ſhould I trouble myſelf with him for? 1 have had 
trouble enough already That is not the worlt yet, be ſaid 5 I wamed to ga 
down to Wolferfherger's, an! I went paſt tte barn ; and when J came to the 
| barn, Peter Shitz was juſt hanging himſelf, and J cut the rope, and gave hing 
aclout with my ft, fo that the blood 1 * Rim. lie faid if 1 dit 
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we blood yet. 


8116 Wolz 6 K *, (Sworn.) 

Some time laſt winter was a year, in February, John Hauer came to my 
houſe. He told me to take care a little, for, ſaid he, Peter Shitz went down 
in your old barn ; that he is ſometimes out of kis head. That Peter went 
down twice, and he thought he would hang himſelf there, That ſometimes 
| he had a piſtol in his pocket, and ſometimes a rope ; and that the fecond time 
he went down in the barn, he went after him; and when he came there, he 
called him twice, but Peter would not give an anſwer at all. I had a load 
of clover hay in the upper part of the barn above the threſhing floor, for 
making cloyer ſeed, Hauer told me he climbed up, and hunted Peter in 
the clover hay, and found him there, and pulled him out, and gave him a 
knock, and he fell down on fome ſheaf oats E had on one fide of the threſk- 
ing floor; that he jumped after him, and Peter got mad, and wanted to ſtrike 
him, and he gave him another knock, and Peter fell down in the threſhitig floor, 
about four feet from the oats ; and if I did not believe it, I might go up, and 
| ſee the blood on the threſhing floor. I went up the next morning, and ſaw 
a great heap of blood lying there, and a piece of a rope, about four feet long» 
lying near the blood, which appeared to be about a 61LL or an HALF 
PINT.——He ſaid Peter would kill himſelf there. The barn is an off 
barn, about a quarter of a mile from my houſe, and not much uſed, | 
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The 1 
Prtri.vy Cart9ky, (Sworn.) F 
Fee his evidence on M.Manus's trial, which he repeated oh oil 


moſt word for word.] 


10 addition he lad: Te WR | 45 155 
Me Manus told me it would not burt me at al, I was only to lleep i in the 


houſe along with Cox.— 


We were but a few minutes in Cox's houſe. Thad: no converſation with 
Cox that night, I went home with my employer. 


The next time 1 * Cox, he aſked mn i 1 n b wane rat 
WERE TALKING oF BEFORE- | | | 


| McManus was in the ſhop alter this, getting bees mended; rauch c 
Was with him once or twice. 


As far as I can regalio Charley was to go out of the houſe, and I was 
to lleep there along with Cox. 


3 a 1 Cox lince May Two years, when I Failed with him in the 
fame ſhip from Derry. I never ſaw Donagan but once or wie tliat 1 


knew him from another man. 


Ciel EXAMINED, 
McManus and I were talking 1E xasy. Cox and Bretz were about 
a rod before us, talking irn LOUD. But whether they were talking loud, 
or talking at all, when M<Manus and I were talking, I can't recollect. T 
can't ps whether Cox heard our converſation or not. 


Jacop GEIGER, (Swom.) 
[See his evidence on M- Manus's trial, which he did not vary from, but 
related his tory in the ſame manner, and nearly in the ſame words. 


He added as follows : | 
The mare M*Manus bad was a little blackiſh mare. Charles M Manus 


told me he bought the mare at ane Bee $, at Meyerts-tow, and gave 
£:39 158. for her. 


Hauer came to my houſe, the Sunday before Chriſtmas, with Charles M 
Manus. I did not know Hauer then, but I knew him again when I faw 
him in the bar laſt Court. Haver ſaid he would not have come to my houſe 
if it was not for Charley. They drank a bow! of hot toddy together. — 
Hauer ſaid Charles Me Manus was as good company to him as ever was 3 
that he was the beſt Iriſhman that ever was. Me Manus ſaid he wanted to 
ride a piece along the road with that gentleman, meaning Hauer, and they 
went off together. M Manus had the little blackiſh mare; he ſtayed away 
gbout an hour, and came back and ſtayed at RP houſe all night. on 


E. Koss EXAMINED. 
I have nd than four pair of ſlippers. I only offered ſlippers to the 
Jerſeymen who had boots ; I did not offer {lippers to Cox. The two o- 
ther Jerſeymen took their ſhoes up with them. 


* Aer we had done ſearching, Brown went up to bed as s well a as Co; the 
two 2 ſtaid up with me. | 
f 1 up ſtairs he ſecond time about half after eight o'clock. I don't 
think Cox had time to have been in a ſound ſleep : For between the two 
times of being up I had only time to run round the barn. Tue firſt time I 
went up he was not aſleep ; he then told me Charley had the belly-ache. 


It was about $ o*clock when Charley left my houſe. The wiſkey was 
almoſt out the Rt time I went up. 


I had lent Charley a ſaddle on the Saturday of December Court, and he 
returned the {addle when he came with Cox; but 1 had money 6 to the worth 
of i it in my hands; 


Charley had no handkerchief round his head when he was in bed ; but 


Cox told me he had given bim his handkerchief when ne complained of the 
_belly- ache. 


T 9 


0 

N MARY GEIGER, (Affirmed.). | | 
See Jacob Geiger's evidence, on M*Manus?s trial, which ſhe corroborated 

2 tn every particular. She alſo.relatedithe ſame circumſtance with reſpect to 

, Hauer and M*Manus, and their converſation at Geiger's the Sunday before 

8 Chriſtmas. In ſome matters ſhe was a little more minute than her huſband, 


but varied from his ſtory in nothing. — On themight of the murder, ſhe ſaid, 
that when they had all gone to bed, ſhe had waſhed up her diſhes, and faſten- 
ed and locked the door, and, having left her huſband: cleaning the boom, 
ſhe went into her little chamber to make her bed, but had not been long 
there till ſhe heard the rattling at the door, mentioned in the former evidence. 
That at firſi ſhe thought it was Brown, who Jodged in the, houſe, and had 
been away ſome place, and was returning home. That there was no latch 
on her room door, but only a bolt inſide, which ſhe had bolted. That when 
ſhe looked out, inſtead ot — ſhe faw Mum ade "_ 84146 oh 
- She further aid, that 4 Ye Cor came fs fofity down 8 "ho Wi 1 5 
could not hear him, till he thr ew open the door, and told them that M- 
Manus was down there; that he had throwa ſome ſtones upon the rbof, 
and wanted him to let him in. She. ſaid Cox, 8URELY YOU MUST- Hay 
KNOWN WHERE CHAKLEY: HAS BEEN. That Cox made no anſwer, but 


WH immediately went to the door and let M“ Manus in. That as ſoon as die 
* opened the door for him, he ſaid, Charley, damn your ſoul, where have you 
1 been all night, keeping us hunting you: But en ſaid not a . * 
ſtept on, and n ee $11.85 36: e e 0k cr; e . 
N 5 7 Menne nn ener, 
ER 5 She alſo faia, chat Cox did not ſeem much concerned in the hunting of 
Charley; he looked but very little, and we back, and en hurried n 
: houſe before the reſt, and went to bed. 5 e Da e 3) „ 
| he 
orth | M1cnarti Kare, (Affirmed.) 
| About two weeks before March Court, Hauer {ent for me two or three 
times, and ſaid he wanted to ſee me, when I went to him he told me 
but a great many things; he requeſted me to bring the Judge, beſore the Court, 
as and he would confeſs and tell every thing how the buſineſs was. But I had 


certain reaſons for not doing wean 1 did not en the Judge of any thing 
R | that had paſſed. 79% 


| [ 80 4 


; enen s e253 0 44 
Nee 1 attended the Frefident of the Court to take AD ay 
erer kim to call upon hin that he 550 conſeſz. l. ads 
Lorxed the Preſident that he had ſent for bim, and wiſbed to make his confeſſi- 
„n. We took bis confeſſion,which he ſwore to and ſubſcribed z; it is the ſamic 
-which has bern read to the jury. The next morning, in Spin Court, tus 
OP ROOT A ARE oe 


„e n K Sit a * 1 n. Eſq: 
. paper hag i with powder produced.) I found this paper abide pow: 
dier in it, the night Shitz was killed; on the kitchen dreffer, at Shitz's houſe; 
I was told Donagan had bought ſome powder at Kapp's ; I took it up there 
to compare it if it was the fame, The beg eee 
but not . | 


dae 4 6E . (Ackrwed.] | 8 
1 know Patrick Donagan. The latter end of Jaft October; er beginning 
Atem, Pat. Donagam came to my father's ſtore, and bought half a 
quarterof a pound of powder. I put it up in a paper bag, the ſame ay # 
tho for every body that buys poxrder. La ſample of powderthown.} This is 
_ wample of powder out of the ſame caſkł from which I ſold the powder to 
Donggan. . The bag found in the houſe; ſhown to witneſs. ] This looks 
tile the bag I put up for Donagan ; it is the ſame bigneſs; both the papers 
look a like, one like another. There does not ſceni to be any diſſerence in 
the powder the grain of both is alike, it appears to be the ſame powder; 
4 -can{zce-no.odds-in it. I have no particular manner of putting up my 
bags : but this kind are cut two off a Get. Lalways make chem of 
this ſhape«. 


.- Neither John Laney, nor Francis FI "INN High H-Dovough 
_ Elizabeth Hauer W WN me. 


* 1 * K A N K N E D. | 
E: kyic balfa mile from Shitz's. I cannot ſwear that 1 made this 1. 
1 never ſaid I made it, but it looks like the bags I make. I never took 


ee bh : © 
” 
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otie how other people ike their bags. 1 get all my 18. from Thomas: 


* Boyd ; there is ; ſometimes an odds f in it. I do not know whether 1 gotall, 
> he had of that ſort, he ſent i it to me. If any one elſe had got poder in one 
8 of theſe bags, I could not urideriake to ſay which Pat: had bought, and 
. which the other had bought. 1 bought my powder from Martin Dubs, 
8 in Philadelphia. I do not know that I bought all he had. 1 believe other 
© thop-keepers about Lebanon, deal with Dubs allo. Rex ſells IS. | 


Squire Shefer came td me after the n with the Nager of ST 
that was found in the houſe; I then told him Pat. had beught ſome from. 


„me. I had ſold no powder to 5 M<Manus I think I ſhould have recol- 1 
i. 


lected it if I had. I never ſaid it was a man of the name of Peter that. 
bought this | png 235 | , 1 


Te was about ten duys ör to weeks aſter the niurder; that Shefer called 
with the bag of powder. I can't ſay with N who elſe boughi powdet 
| about that time. 


Jus Evans, (S worn.) 
T know Me Manus and Donagan. They were at my wi G 
lal winter was a year. Pat. wanted Charles to ”y him * quarrying 


ſtones. They agreed to woik together, ——— 5 


4 
# 
2 + 
. 


5 MI RHOIA RAR u, (Sworn.) | 
The gth or 16th of May, in the evening, I was juſt going to bed. M7 
wiſe called to me to come out quickly—ſhe thought the priſoners were fight 
ing. I got the key, and went in as ſoon as 1 could. When I came into the,, 
room, they were all laying down very quietly, except Cox, who fat on a lit- 
le ſtool. I aſked them what was the matter. One of them anſwered, nothing. 
locked at Cox; and ſaw a mark of a firoke in his face. I aſked him what 
vas the matter. He faid, ſome of theſe men have ſtruck me, I dons know 
who they were, it was dark. I aſked him 'what was the difference, He 
aid he did not know whether they were going to murder him, or what they 
ere going to do with him. Patrick Donagan got up, and ſaid, it was me 
lone it. I was laying down alleep here,and Solomon Hauer along ſide of meg 
nd Cox picked up a bench that was lying Bere and throw edi it quite acroſy 
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us: it hurt me ſo much I got up and aſked who it was; he ſaid it was Cor, 
and 1 gave him a dig afide of his head, Cox faid, if I was looſe from my 


chains, I would be afraid of none of you. Patrick Donagan told him he 
could knock his damned ſoul out of him. Cox ſaid, IF YOU HAD AN AXE, 
YOU COULD DO IT BETTER PROBABLY, IT IS NOT THE FIRST ONE. YOU 
HAVE KNOCKED OUT. Donagan got angry, and jumped up; caught Cox 
by the hair, and pulled him down. 'They would not quit—T parted them, 
and ſent for the blackſmith. Cox ſaid he would ſend for the Judges in the 
morning, and DISCOVER ALL THE SECRETS, LET BECOME OF ME WHAT 
WILL. Donagan ſaid he might diſcover all he had againſt him that was 


the truth, he had nothing againſt it 3 he ſhould either diſcover what focrets he 


had, or fight it out with him: That if Cox would not diſcover the ſecrets, 
and 1 would let them looſe, and fight it out, he would give me 10 dollars. 
When 1 took Cox up ſtairs, he told me again, that he would ſend for the 
J udges i in the morning, and diſcover all the ſecrets. 


Pretty ſoon after they came to gaol, I heard Hauer tell McManus to keep 
good ſpirits ; not to tell any thing and he would be faved, and he hoped he 
would be ſaved too ; and if he wanted any money, he would make him up 


£- 100 or £.200 towards his expences to get him « out of priſon. 


7 The next morning after the Apute, I told Donagan what Cox had ſaid 
upſtairs ; he ſaid he didn't care if he did ſend for the Judges ſo he told the 
truth. 


' Afterwards Cox allowed that he was wrong and had ſpoke too much, 
and they made it up again, and I took Cox back again to then. They 
appeared to be intoxicated that night. 


The teſtimony being cloſed on the part of the Commonwealth, 
Mr. Hopx1xs, for the defendants, Donagan & Cox, ſhortly opened their 


defence. He lated i that they meant only to defend thoſe two priſoners ; 
they were not concerned for Hauer. That they had a right to expect an 


impartial conſideration of their caſe. That great difficulties were impoſed 


upon the priſoners ; that prejudices and miſrepreſentations had gore abroad 


ſaid 
the 


uch, 


They 


their 
ners ; 
c an 
poſed 
broad 
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7 8 22 23: 


againſt them; : they are re apt to lay hold of the minds « of men; but 35 jury 
ought to diveft themſelves of all prejudices; 3 they have ſolemaly appealed to 


their God, to try them according to the evidence. That the evidence on 
the part of the proſecution _ was inconcluſive and unſatisfactory, and not 
ſufficient to deſtroy the life of a |; ſparrow, much leſs that of a man; the whole 
of it is merely preſumptive—there i is no direct evidence. We mean to prove, 


he added, that theſe men have uniformly ſypported an induſtrious , fair and 
reputable character, reſ pected by all with whom they had any intercourſe. 


And that when this murder was committed, Denen was at a reputable 
boule, 10 or 12 z miles from the ſcene. | 
len 

'Gronrcr Iz 16 (Aﬀarmel,) | 
I have known Patrick Donagan about two years. I cannot fay any 
harm of him; he behaved well as long as he worked with me. He worked 


with me fix or ſeven weeks, or two months, laſt Summer. He worked thro? 


the neighborhood. T heard no ill character of him. He was very induſtrious, 
and had earned money with me. He depoſited near £200 with me, to keep 
for him. He came to my houſe the night of the murder. I was not at 
home when he came z 3 I was at Shæfer's town, $ miles off. L do not know 
any thing elſe but that he was at my houſe all night. 1 ſaw him go. to bed: 


Our uſual bed time is about ꝙ o'clock. When I got up in the morning, I 


ſaw him come in the ſame door he went out of the evening before. We had 
to ſettle for quarrying ſtone 3 | he ſaid he came on that account. He aſked: 
me if I was going to Philadelphia ſoon, he : wanted to ſend a letter. 80 


| pare him pen, ink and paper, and he wrote a letter that morning. While 


he) Was s writing, one Nipe, from Shafer's town, , came for him- —laid he was 


% £57 © 


Sik 5 houſe, The, man told n me e they ſuſpeted Pat. was «ey in the 7 


murder ; and aſked me if he Raid all night... I ſaid, ves. He then went | in, 


and 1010 him what he came for. Pat. ſaid, my God, can it be true 501 fome 


ſich v words—and he DES1 RED ME to give! him a ſew lines to Squire Shef æfer, 
chat be was all night in my! houſe. I told him 1 would go up myſelf, I Was: 
anxious to ſee how that misfortune happened. 1 told Squire Shafer, 1832 


Andy 


molt ſure he ſtayed all night | in my houſe that night, They thought he w was 
clear o of i it and 2 ef = 80. | 


5 2483 2 0 2 a 4 ; 25 $05 "5; : | | | LE TILA - 
i n $970 L 3. 25 


[EL 


Ne gid opt fe ſeem n unwilling to go. I could not fee that he ae 


8 * - 


Fountenance x ; nor did he run off after he way diſcharged. He was ip th 
neighborhood: for foe weeks heſpre he he was apprehended Mun: | 


2 Gr! <7. a, 1 


* 


Capps EXAMINED: 
a had often flepta at my houſe before. He ſaid he fepe with my fon 


Je 41 


| ha night. There were qther beds empty i in the room. His home was 9 
auer 's immediately eren to this. | 


Wen DLL Hyvgnan, Sen! 
I do not know much of Donagan or Cox. onagan worked i in tho 
neighborhood about three years ago. He was an induſtrious ſober man, 
and bers a z good. charager voy the neighborhood for what I n 5 


Cox had a x good e charadeer i in my neighborhood qhree or four pears 20 


He went to Ireland, , and e a | F never Lig any thing "ga il 
bim cill this, 1 | 15 


Jacob Keller, Leonard Ing, James Dong l as — Philip Caffery were 
likewiſe called to ſpeak of their characters, which they, d did much in the ſame 


n as OY lis and | Fiypſmay, The priſoners called chene vine 


Mxorannum 25 

Wben John Hauer was brought to the bar and told to hold up! hie hand, 
he did hold up his hand; and from his whole appearance, and from a variety, 
of circumſtances 2 there v was no no room. to doubt, b but, that he ood uuf 
through obſlinacy. He had RE enquired % if one who was Crap. 
could be hanged, It evidently appeared that be wiſhed to be thought i in a 
fiate of lunacy or derangement but he did not affect i it with a ſufficient de- 
gree of art ; nor was there the 146 appearance of derangement i in bis eren 
He kept himſelf i in a filthy fituation 4 would ſpeak: t to no one; and when, 
any perſon would 8⁰ near him, he would bite at them, and if be could reach, 
hem » he would abuſe them greatly. When brought to the bare his ap- 
pearance was very diſguſting, But no ſuggeſtion was mage to the Court ; by 


'vY 109 


his counſel; or others, that he was now coupos 2 If there had been any. 
ſuch ſuggeſtion, the Court woyld;have 1 a jury to enquire whes 


* E { 
1 . * 
. g N 


Her he food obſtinately mute, er whether he was dumb x vitalen He 
But as ſtanding mute is not now ſo penal as formerly ; and as in ſuch caſy 
the Court are directed to enter the plea of wpT qui, by aftofafſembly, 
they did not conſider themſelves as bound ex officio to impannel ſucha jury 3 


and it was not prayed for by bis counſel, who bas actually pleaded In hig 
behalt the plea which the Court overruled, 


| Whey t the 1 way al dad, My, 8 Ae the vg 10 
he following effec. Meſſrs, ELpER, Lai, Fisuxx and CLyYMER gave 
the ſame reaſons to the Court for their conduc to John Hauer, when Mr, 

Pungan had finiſhed, Theſe hro gentlemen were of Counſel far Nn Hier 


The Counſel * cho . J aha 3 before Fer Counſel for Patrick 
Nonagan and Francis Cox, proceed with their defence, heg leave to ſtate to 
the Court, that on this, as well as on the former trial, they have endeavored 
to diſcharge their duty towards him faithfully, to the extent of their ſlendep 
abilities. 'They believe that if John Hauer, on the former. trial, had not 
thought proper to take his caſe out of their. hands, probably. he would not 
now have been in confinement, But as John Hauer ſent for the Judges, 
and confeſſed his concern. in the very foul and barbarous murder committed 
on his brother-in-law Francis Shitz, and having, when brought ta the bars 
the next morning, publicly, pronounced the truth of that confeſſion, and 
perſiſted in i it's and as John Hauer during the proceedings, and: upon hip 
arraignment, upon che preſent, indictment, has remained mute 3 whetheps | 
gbſtivately, or. by the vilitation of God, they pretend not to ſayꝝ ; and fur- | 
ther, bas, deglined all intercourſe with bis counſel ; having attended thei 
trial, and examined the witneſſes z they. thereſore, conſider it; their duty to 
he. Glent, and now deliver, up John Hauer to the Court and to the Jury 3. 
wel ſatiafied that the Court will. confider and give weight to any favoiable- 
circumſtance that may exiſt in his caſe. They are induced to this meaſurs 
from a ſenſe, of its. propriety, from areſpeRt to the. Court, and a regard ta 
their own characters. They would, however, have it underſtood, that they- 
have. not been awed into it, by the dread of popular reſentment and fury, 
Which may have. been excited againſt, them for the part which they have taken 

in deferce, of John, Hauer; this they moſt heartily deſpiſe, For though ur 
aon A n BAR COVERED: OVER WIA TRE BLOOD OF(HL1S BROTHERS | 
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it would have been their duty to have become his counſel ; and having once 
undertakem his defence, not to have defended him with their beſt exertions, 


would have been a violation of their oaths, a baſe deſertion of a man who 


had put his life in their hands, and have rendered them m unworthy members 
| of a very honorable Profeſſion. 1 


* 7 
4 


Mr. ELDER addreſſed the j jury on behalf of the two other Priſoners ; and 
Mr. CI TMER followed him, but did not finiſh his ſpeech 3 3 as one of the 


Jurors had taken ill, and declared he could not ſet it out all night. Every 
dody was exceſſively fatigued ; the Court therefore adjourned z at 12 &clock 
at night, till 8 the next morning. Four bailills were . as before, ts 


255 the } bx rr: 


— 


For the ſike of brevity, the ſurnniikg up will be given as one ſpeech © on 


each ws and all the obſervations will be blended together. FO 1 eee 


19 _ CLYMER' for cha atiſouers Doxacan & Cox. 22 

7 Grntuuden onmTar'Junyy 3 15 nien: 
Although a very atrocious murder bas been committed, yet I truft the 

Jury will not be ſo ſar incenſed againſt the enormity of the crime, as to diſable 

them from judging calmly and deliberately upon the caſe of the priſoners. 


In the preſent cafe I apprehend there is no evidence to ſatisfy a wary mind 


of their guilt. | To conviR; the evidence ought to be certain and ſtrong; it 
ſhould be ſo manifett that it cannot be contradicted. There is no poftive 
evidence: againſt! Donagan and Cox; it is altogether circumſtaptial and 


preſumptive. To convict of murder the preſumptions ought to be violent, 


nearly amounting to full proof; like the common inſtance” Put in the books, 
of a man found ſuddenly. dead in the room, and another be found running out 
in haſte with a bloody ſword in his hand. But light or raſh preſumptions, 
ſays Lord Chief Baron Gilbert, weigh nothing. Gilb. Ev. 157 —8. 2. 


Bac. 311. And in 2 Hale 289. That humane judge, ſpeaking of preſump- 


tive evidence, ſays that it muſt be very warily preſſed, for it is better five 
guilty perſons ſhould eſcape unpuniſhed, than one innocent perſon ſhould 
die; which is alſo ſaid in 4 Black. 3 58. Lord Hale not only ſpeaks thus, 
but he gives us ſome remarkable inſtances to ſhow the danger of relying on 
ſych evidence, and how eaſily the mind may be miſled by a variety of cizy 


* 
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c umſtances, ſeemingly tending to eſtabliſh a fact, but which | has afterwards 
been found never to have happened. 1 will read you theſe caſes, Gentlemen, 
in order to put you upon your guard againſ too eaſy a belief of ſuch evidence 
as exiſts in the preſent caſe ; you have conlciences to fatisfy, and I am per- 
ſuaded you will not give a verdia which, when you come to reflect upon it 
afterwards, will rankle in your minds to the lateſt period of your lives. You 
will therefore, Gentlemen, require ſtrong evidence before you will venture to 
ta ke away the lives of the priſoners, you, I am ſure, will not convict upon 
conj=Cture 3 or where there is even a reaſonable ground to doubt. Theſe 
men may be guilty; that is a matter with their conſciences; it does not 
appear ſo, I apprehend, from the evidence. It is much ſafer therefore to acquit 


them. If they ſhould eſcape undeſervedly, they ſtill have their account to 


ſettle with their God. They may go hence, and hereafter lead the lives of 
cool citizens; and by their good conduct atone for their former offences: 
The thief upon the croſs was pardoned at the laſt hour. I however, declare, 
that if I believed them to be guilty, I would not rife in their defence: 


« If, ſays Lord Hale, a horſe be ſtolen from A. and the ſame day B. be 
found upon him, it is a ſtrong preſumption that B. ſtole him; yet I do re- 
member before a very learned and wary judge, in ſuch an inſtance, B. was 
condemned and executed at Oxford aſhzes ; and yet, within two aſſizes 
after, C. being apprehended for another robbery and convicted, upon his 
ju Ig nent and execution confeſſed he was the man that ſtole the horſe, and 
being cloſely purſued deſired B. a ſtranger, to walk his horſe for him, while 
he turned alide upon a neceſſary occaſion and eſcaped: and B. was appre · 
hended with the herſe and Hed innocently. oy 


ce L would never,” he adds, pa. 290. 4 convict any perſon of murder or 
manſlaughter, unleſs the fact were proved to be done, or at leaſt the body 
found dead, for the ſake of two caſes—one was thus: An uncle, who had the 
bringing up of his niece, to whom he was heir at law, correcting her for : 
ſome offence, ſhe was heard to ſay, Goop UNcLE Do Nor KILL ME} 
after which time the child could not be found, whereupon the uncle was 
committed upon ſuſpicion of murder, and admoviſhed by the juſtices of 
aſſize to find out the child by the next aſſizes, againſt which time he could 
not find her, but brought another child as like her in perſon and years as he . 
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bout fil We 462 dpparettca ber like the true child, bur 6 Gamffatlon A 
was foutid not to be the true child 3 upon theſe prefatiptions he was found 
Fullty and executed; But the truth was} the ala being beaten ran away} 
and Was tecelhed by a ſtranger, and afterwards when ſhe came of age to have 
Het land, came and dethanded it, and was direMy proved to be the true 
child.” Now; gentlemen; upoti preſumptions as flrong as thoſe; one 
Would ſcarcely hefftate to convict; yet we find how fallacicus they weren 
By trultirig them; you may ſometinies puniſh the guilty ; but too frequently A 
you may deſtroy the innotent: We do not pretend to ſay; that in every in 
flance preſumptions are to be afoided ; but we deſire to put you on you 
guard againſt too eaſy an attention to them: Let not the magnitude of the 
Erime ſo fat rbuſt your indignationz as to induce you' to liſten to circum- 
ſthices like the pteſent, and by tlie aid of prejudice, which may ſleal upon 
you without your knowing it, unleſs you frmiy reſolve to reſiſt it, and conſidet 
the caſe as if you had never heard of it Py gife a welgit to the evidence 
which it does not deferve. s 


"The inffances which have already hdppetied ought aaf you, ſe indue· 
e by ſpetious appearances, but which are yet entirely deceptious, you too 
may bring innocent men to an unmerited end. It is true where the fact in · 
tended to be proved is ſo irreſiſlibly the conſequence of the circumſtances, thai 

ii could have happened upon no other pridciple, the human mind is bound to 
aſſent to its truth; but if it niay or may not follow from ſuth circumſtances, 
It then Becomes a matter of doubt and uncertainty; and we are equally bound 
to keßſt it. The other caſe; gentlemen is thus ſtated by the ſame great au- 
| thority. © Another caſe happened in my remembrance in Staffordſkire; * 
where A was long miſſing and upon ſtrorig preſumptione B vas ſuppoſed to 
have murdered him, and to have conſumed him to aſhes in an oven, thay 
| be ſhould not be found; whereupon B. was indicted of murder and 
Sonvicted and execute l, and within one year after, A. returned, being 
indeed ſent beyond ſea by B. againſt bis will ; and fo, tho' B. juſtly deſerted 
death, yet he was really not guilty of that offenee, for which he ſuffered.” — 
We lay theſe authorities before y ou for your confideration, and we iy 
no doubt, gentlemen but that they will have the eſſect with you which they 
vught to have.—So, in 8. Mod. 249. Gilbert Chief Baron declares, that 


a man ſhall not be found guilty, — N upon 3 
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In the caſe of the King againſt Malon;ou' an in lid ment for tes - 
piratically burning a ſhips. it was proved that'the-defendant, who was maſter 
of the ſhip, tampered with the carpenter to knock her on the head ; that on 
the day the ſhip was burnt, he made all the crew drunk, and then ordered a 
fire to be made in the cabin, where there had been none for a month before 
that time, and the defendant and moſt of the crew then went on ſhore, except 
two, who were very drunk; that there was but one bucket belonging to the 
ſhip, which the defendant had ordered a. ſailor to fling overboard the day be- 
fore the ſhip was burnt Upon this evidence, ſays the book, the preſumption 
was very ſtrong, that the ſhip was burnt by that fire which was firſt made 
in the cabin; but this being only preſumption, and no direct proof, the de - 
fendant was acquitted. g. Mod. 74. And in the ſame book, pa. 66, we 
find the caſe of the King againſt Sprigg and Oakley thus reported: “ The 
defendants were tried at the Old Bailey upon an; inditment for v IRAN, in 
finking a ſhip near the Iſle of Man. —The evidence was thus: Sprigg bought 
this ſhip, and made the other defen:lant,' Oakley, maſter. thereof and har- 
ing freighted her, he inſured (. 500 on the ſhip, and C. 400 on the cargo, to 
the Weſt-indies. Afterwards they put to ſea, and run the goods. upon the 
cCoaſt of Englond. They put to ſea again; and about two days afterwards 
the ſhip was ſunk ; and then he een at the next e that Ars hip 
and the WN were loſt. S B 


— 95 | 
The 1 . he ts was; * the daybbldee o this Wa was oſt "8 Wo 
took notice that the ſhip's boat was out of repair, and deſired ſome of the 
men to ſtop the chinks therein, for that he did not know how ſoon they might 
| have occaſion to make uſe thereof: that the next day he defired one of t the 
ſailors to ſee how deep the water in the pump was, who in a quarter of: an 
hour before had pumped till-it was no more than two inches deep; but r now, 
| to his great ſurprize, found it ſeven inches deep; thereupon he, and the reſt 
of the ſhip's crew began, and continued to pump, but ſtill the water became 
higher in the ſhip, and within half an hour was fifteen inches high: that 
thereupon the failor who firſt pumped, and ſome of the reſt of the ſhip's crew, 
6ffered to go down into the hold, but the ' maſter would not ſuffer any of 
— to go down, nor any body to be there beſides himſelf and Sprigg, who, 
was all the time below, which was proved by the ſailors ; and that the water 
gould not flow in ſo faſt, unleſs the * bored, or braken in the bottom 


| 
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The proof againſt Sprigg, the owner, was, that a day before the ſhip put 
to ſea he bought an auger which was an inch and an half wide in the bore f 
that the \{kip had augers enough before, and that there was no manhet of 
occafion for ſo wide an auger 3 and that he was under the deck all the time 
the RO wele rast, N as 97g OTE es the 1 8 | 
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Quin I bee theſe caſes to ſhow you, how little regard. is mu | 
4 evidence of this kind in capital caſes; and that the lives of men are not to be 
| ported with upon mere preſump tions; and altho? the evidence in thoſe cafes 

were ſifficientto ſatisfy almoſt any mind, yet being in the caſe of life, with ati 
_ haraane atidwiſe caution, it was thought proper to acquit the defendants. Thus 


youſee, gentlemen, what the rule is, and ought tobe in thoſe caſes; and if you 
ſhould even err in acquitting the priſoners, it is told to us, that it is faſer and 


better to err on the ſide of mercy, than on the ſide of juſtice; it is ſafer to err ii 
acquitting than in puniſhing. 2. Hale. 290. Weigh well, therefore, every thing 
you have heard ; end if you ſhall find the evidence ſuch as we ſhall endeavour = 
to ſhow it to be, unicertain, unſatisfactory, inconclufive, let your judgments diſ- wy 
card it upon this awful occaſion ; for you, gentlemen, are bound to take notice 
of the rules of evidence, as well as of he evidence itſelf; and if you apply thoſe 


rules to the evidence before you, v we can ue under no Nr rt for the 5 
fate of our clients. 


" Fanocence, gentlemen, is is as bold : as a "adi Conſtious of n innocence, A 


the two priſoners dread not the ſevereſi inveſtigation; but reſt with conſi - 


| dence that they will be reſtored to their MAE by the verdicl of a conſcien- 
: tious and impartial j 2 
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Now, gentlemen, let n me conſider the elfe * the evidence, as it is detail L 


ed againſt Patrick Donagan. The WIEDERKOMME DROPS ſeem to be an 


important link in the chain. I will ſhortly obſerve upon that, as well as his 


intimacy and connection with Hayer, and all the other eee which 
have been brought to your view, 


4 
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T expefted to have had it ſhown, from the opening, that che wirbkn- 
KOMME DKOPS were a deadly poiſon ; but no ſuch thing has been attempt 
ed, nor any account given of what they are, or how they are compoſed : on 


that no ill conſequence ever followed from it. But it is not hard to con- 


jecture what was the object of them; it has been the faſhion of late to de- 
| fire to grow rich by the aid of ſpirits, and theſe unknown drops were to ope- 
rate as a charm or ſpell to conjure up ſome ghoſt, andto unlock the wealth' 


that is ſecretly buried in the earth. We have had of late ſeveral inſtances of 


this; and deſigning and artful men, for the purpoſes of gain to themſelves, 


have had the addreſs to induce a ſtrong belief of this power, and to impoſe 
upon many credulous men. Patrick Donagan himſelf, though he does not 


want underſtanding, appears to have been under this influence. Why elſe 
would he take ſuch pains to procure drops, unleſs he ſuppoſed they poſſeſſed | 
ſome peculiar power, and were famous for railing ghoſts? The very diffi- 


culty in procuring them, muſt have ſtrengthened the opinion, and the ap- 
parent reluQance to part with them for large ſums, muſt naturally have in- 
creaſed his belief, as well as his anxiety to poſſefs ſuch a treaſure. It never 
eould be for the purpoſe of poiſon. He would not be ſuch a fool as to offer 
fuch a price as . 50 fora gill, for the mere purpoſe of poifoning 3 when for 
6xpence he might have procured as much ARs EN Te as would have deſfroy- 
ed half a dozen lives. Beſides, gentlemen, he would have been move ap- 
prehenlive of a diſcovery, and more cautious in his enquiries, if he had in- 
tended any harm. He never would have been ſo public in his ſearch for it,, 
and have thus opened the door for evidence againft him, in cafe miſchief had 
followed. He affeQs no ſecrecy, lays no injunctions upon any of the doc- 
tors. Dr. Staufe himſelf feems to have no conjecture that any thing impro- 
per was intended; he even jokes upon the ſubject, and tells Patrick that he 
fuppoſedhe wanted totry projecis with theſe drops—that Patrick ſmiled, pro- 
hably at the ſhrewdneſs of the conjecture, and ſaid, yes.— Gentlemen, we 
never find Donagan affecting the leaſt ſecrecy in his ſearches after theſe drops. 
When he went to Nr. Koenigmacher he went in company with Tammany, 
who is proved to you to be a man of reputation. Nor is it greatly to be 
wondered at, gentlemen, that Patrick Donagan ſhould be impreſſed with 
an opinion of the power of this medicine to raiſe up ſpirits; he had heard 
it, probably, much talked of, and he 3 to try the experiments 
| 2 
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We tead of very great men who have been under the ſame deluſion, if it is a de- 
luſion; and even Sir Mathew Hale and Dr. Johnſton firmly believed in the exiſt- 
ence of witches and witchcraft. There may be ſomething in the temper and 
diſpoſition of ſome men, which may render them more peculiarly liable io 


ſuch impreſſions than others. — Be this as it may, it ſeems to us that this kind 


of evidence is too frivolous to be relied upon to afſethe lives of the pri- 
ſoners upon ſo ſerious a charge as the preſent. I will examine whether the 


other circumſtances are entitled to more weight, - 


Gentlemen, is it PEN” of a calves that Donagan lived in the 
houſe of Hauer? Muſt a man neceſſarily ſhare the guilt of the perſon in 
whoſe houſe he lives? or is he liable to the miſconduct of his landlord ? 


How can he, upon any principle of reaſon, be preſumed to have a know- 


ledge of all his plots and conſpiracies, all his wicked intentions, from the 


mere cirgumſtance of his living in his houſe, without other proof? Think 
bow dangerous a doQrine this would be! Patrick Donagan is a fingle man; 
he muſt have his home ſomewhere. But if it ſhould unfortunately turn out 


that his landlord has been guilty of murder, he muſt aſſo ſhare the guilt of 


his landlord, and be liable to all the diſgraceful conſequences from the mere 
circumſtance of his living under the ſame roof. This is too abſurd to reaſon 
upon. But he has been ſeen to ride backwards and forwards with John 


Hauer. Is there any thing very extraordinary in this? on the other hand, 


is there any thing more common than that an inmate ſhould aſſoeiate with 


his landlord? will this admit of any concluſion to a ect the innecerice of 
Donagan? if it will, it will be dangerous ever to have been ſeen in com- 


Tany with a man, who, as it may afterwards appear, is an abandoned vil- 


lain. But, gentlemen, from ſuch premiſes, no concluſion will follow. — 
But the purchaſe of the powder is next reſorted to, as a circumſtance of 


mighty weight in the caſe of Patrick Donagan. We, on our part, can 


conceive nothing more frivolous and inconcluſwe. It was rot until two 
weeks after the murder that this was ever thought of at all. It is now brought 
in, with a view that many little circumſtances taken together, trivial and 
inſignificant in themſelves, ſhould appear to form a great maſs of proof. 
But we may eaſily perceive, that even all thoſe little circumſtances aQually 
ſand ſeparate and unconnecied with each other, proying nothing; carrying 
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no conviation to the mind. —Becauſe Mr. Kapp makes bags of paper re- 
ſembling the one produced to you, though he cannot expreſsly ſwear hat : 
either the paper or the powder is the ſame which he made and ſold, you 

are to ſuppoſe it to be the ſame, and to preſume that no other man can fold 
an half ſheet of paper in the ſame ſhape. Becauſe he procures his paper 
all from one manufacturer; admitting it to be the ſame ſort, you are to 
preſume no other fiorekeeper procures paper from the ſame man. Becauſe 


he purchaſes powder from Dubs and Marquedaunt, and the grains of that 


in the papers ſhown have a reſemblance, you are to ſuppoſe he purchaſed 
it of Kapp, though even Mr. Kapp admits that ſtorekeepers about Lebanon 


alſo purchaſe powder from Dubs and Marquedaunt. Becauſe Patrick Don- 
agan, who was accuſtomed to quarry ſtones, purchaſed a ſmall quantity of 
Powder two months before the murder, which he might have wanted, and 


have uſed for the purpoſe of a blaſt, you are to ſuppoſe this bag to be the 


ſame, and this powder the ſame, and that no one elſe could have purchaſe$ 


ſuch a paper of powder either of Kapp or any other ſtorekeeper. I ſay, you 
muſt of force raiſe all theſe hard preſumptions, or the whole argument built 


upon this poor circumſtance, on the part of the Commonwealth, muſt fall to 


the ground. For if you do not at once preſume the whole of them, then it 


becomes the moſt inconcluſive ; uncertain and —— proof in 
nature. | 


Of a piece with the affair of the powder, is the circumſtance of his being 
at the houſe of Logan, when M*Manus was there with the piſtols. What 
does this prove? what uſe can be made of it? If you apply it at all, the 


argument will prove too much. What was his conduct there? He was 
peaceable; he did not aſſiſt M⸗ Manus in his oppoſition; nor did he appear : 
to have any thing to do with him. After the oppoſition had reſted, and 
M Manus was convinced that Miller was not then acting as a conſtable, 
they became friends again; they drank together. Miller has told us, that he had 


been in company with M Manus before, at a tavern, drinking, but he thought 


no harm of it. But if this is evidence of a conſpiracy, or a participation 


in the guilt of M Manus, why not alſo indict Miller and Logan? They are 
equally involved in this kind of guilt. In ſhort, gentlemen, ſuch a number 


ol ſtrange, trifling and incoherent circumſtances never before were collected 
. © together to ſupport a charge of this magnitude, and of ſuch ſerious conſe- 
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quence.. F am convinced you muſt difmiſs them all from your minds, as. 
be E Has attention and es that is endearoured $0 be given to 


5 going to George Illig's. Had he been at Hauer's they would have made it 
a2 plea to hang him. They would ſtill hang him though he was ten miles 
aſt on the fatal night. This is reducing poor Patrick to a miſerable dilem- 

ma. Let him be where he would, he muſt not eſcape. We, gentlemen, 


cephder. this as a firiking circumftance in his favour. He appears to hare 


had ve conneQtion with the perpetrators of this murder; nor to have known. 
any thing of the dreadful ſcene that was at that moment about to be acted. 


He was at a diſtance from the place; at the houſe of a reputable inbepen- 


| dett man, who is here, and has teſtified in his favour. He laid there alt 


ts ſetile with Mr. Illig, for quarrying lone ; he hai alſo money depaſited 
in his hands, to a conſiderable amount. He had often ſlept there before 3 
| Hg was well known, and well tliought of in the neighaourhood, —In the. 
| 

| 


fo awful an cccalion, would naturally ſtrike an immediate alarm; my God, 
ſax Patrick, can it be poſſible He did not heſitate to obey the ſummons. 


ſpaded was Mr. Illig of his innocenee, that he went up with him to Shes 
ſer's-town, where he was immediately dilcharged. ly all this we Cale 
not diſcover a ſingle TRA IT of guilt.- 


| The converſation in the gaol is the laſt circumſtance brought againſt him. 
| Certainly what Cox declared can be no evidence againſt Donagan, for Do- 
| Nagan exprelsly denies his knowledge of any ſecrets, and put him to his de- 

| Hance to diſcloſe it. Ile was indinerent to any thing he could ſay, if he only 
a .hered to the truth. If then this could poſſibly have any operation, it can 
hare an operation only againſt Cox himſelfl. But they appear to have been 
| bafiy expreſſions, in the heat of liquor, without avy meaning. We cannot, 


It is ſarther attempted to raiſe a ſuſpicion from the cĩreumſtance of his 


night. It was not a trifling excuſe that carried him there. He had an account 


morning le appeared as unconcerned as uſual; no marks of a diſturbed 
anil guilty mind. He accorgingly fat. down and was writing a letter ta. 
Trelan , when the meſſenger came for him. So ſudden a ſummons. ufen. 
| ; i 


| He was not unwilling to undergo the firitef examination. He aſked Mr. 
Ilg fora few lines io. certify that he was at his houſe all night, So per- 

| 

| 

| 

: 

' 

| 
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however, conjecture what they referred to. It is more than probable; that 
if Cox had any knowledge of criminal matters to aſſect Donagan, in the heat 
of his rage, he would have given it vent. Be that as it may; it certain ca 
| have no relation to the matter now before the Court. For you will obſerve; 
gentlemen, ; that Cox charges him with knocking ſouls out Wich axes; "i 5 
could not therefore be the ſecret of this mutder. Donagan is not charged as 
a principal in the murder. It is not pretended that he was preſent in” the | 
koulſe of Francis Shitz, or that he was one of thoſe who ſtruck F. rancis oti 
the head with the axe. On the contrary it is evident he wis not there. 
Whatever this may have meant, therefore, you muſt diſmiſs the circumſtarcs 
from your minds, as affecting the prefent caſe, both as to Donagan and Cox. . 
Gentlemen, there is a ſtrong mark of the innocence of Patrick Donagan: hh 
When he was diſcharged from the firſt examination at Shæſer's town, he fil 
continued in the neighborhool. He was taken np a ſecond time and dift 
charged. He ſtill remained, reſting upon the conſciouſneſs of his innocence; | 


It was not till three weeks after the murder that he was committed to priſohl 2 


Hat he been guilty, he had ample time to make his eſcape ; and his flight - 
woulll have been a ſtrong preſumption of his guilt. But he was not afraid 
to ſubmit to a trial by the laws of this country ; well knowing that no evi- 
dence of guilt could ever be brought to alſect the good character he has hi- 
therto ſupported. He is now upon that trial, waking" with awful ary" 
for the verdi you all deli rer. 


Let us now ache, gentlemen, whether the evidence againſt Cox is 
intitled to more weight than that againſt Donagan. There is not one wit⸗ 
neſs who can ſay that he ever ſaw him in the neighborhood, or near the houſe | 
of Francis Shitz; or that he had ever been in company with, or had any 
knowledge of John Hauer: they were utter ſtrangers to each other. The 
whole ſtrength of the evidence againſt him is founded on the converſation at 
Manheim. No circumſtance appears from that to induce a belief that he 
was privy to what was paſſing reſpecting the murder of Shita. Nothing, 
from any thing that appears, was diſcloſed to Cox at Manheim. Cox him- 
ſelf was deceived, and M- Manus played this trick upon him. We find 
from the evidence of Caffry, that Me Manus would not tell what object 
he had in view, only that he ſhould receive no harm. And when Caffry 
alked Cox the next day, Cox declared he did not know what it was M*Manus 


i 
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wanted with them. It is too ſtrong a conjecture, then, to ſuppoſe that 


Cox was at all acquainted with the deteſtable plan of M Manus. There is 
no ground even for a probable preſumption; and in the caſe of life, it ought 


to be violent. We ſhall ſee by and by, whether any part of his conduct at 
Geiger's, demonſtrates that he knew any thing of the intention of Charles 
MeManus. From the teſtimony of Caiiry, it was impoſfible that Cox could 
have heard the converſation between Cary and Me Manus. He was walk- 
ing before, a conſiderable diſtance, with Bretz, in a loud converſation, while 
M<Manus and Caffry were walking behind, aad talking extremely low ; it 
was a matter between Cafiry and M<*Manus, with which Cox had no con- 
neclion. But his going to the houſe of Geiger, on the night of the murder, 
is looked upon as a circumſtance of great moment. We apprehend there 
is the {ame uncertainty in that as in all the other circumſtances. From his 


conduct at the houſe nothing can be gathered which ought, with reaſonable, 


men, to induce a conviction... The going to bed a little before 8 o'clock, 
proves nothing; neither is it, eſpecially after the fatigues of travelling, an 
unuſual hour. . How can we fairly. judge that Cox knew .any thing of 
M<Manus”s deſigns, from any thing that took place? On the other hand, is 
it not more reaſonable to ſuppoſe, from a fair conſtruction of the evidence, 


that he did not know any thing of it? As to his refuſal to hunt for him; 


that may be well accounted for from what you have heard he may, and 
actually muſt have ſuppoſed that he had gone after the girls, and that it would 
anſwer no purpoſe to ſearch for him. This accounts for his indifference. 
He had no idea that he was frozen to death, or in the leaſt danger from the 


cold. If, gentlemen, there had been a formed defign, how eaſy would it 


have bee: to have ſlipped Me Manus out of the chamber window, and not 


let him go down ſtairs with a probability of his being diſcovered, when the 
_ deſign in ſuch caſe would have been to keep his departure from the houſe, in 
the night, an entire ſecret. Neither would Cox have been ſo unguarded, it 


pe had known what M* Manus had been about, as to have let him into the 
houſe in the preſence and hearing of the Geigers. 


Gentlemen, many parts of the evidence might be treated with deſerved 


" ridicule, but the ſolemnity of this day, (for the neceſſity of the caſe has 


obliged us to break in upon the Sabbath) forbids my having recourſe to 
any kind of argument that would have the appearance of levity. I would. 
not With to treat you with ſo much diſreſpect. 


le 


I dere endeavored ö do my duty to my clients; J conceive; itbem to he 
duodent of this charge. They have hitherto ſupported good :chataQers 
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among all who have known them ſince they came into this country ; this 
you have from the moſt unexceptionable quarters.» If the preſumptions 


vere much ſtronger than they are, and yet liable: to doubt, this good cha- 
racter would be entitled: to have eee eee as * 3 in this 
Claſe is, it is entitled to a concluſive influence. - 
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5 ieee thing that Abeba for: he tak dne | 
that omiſhon will be ably ſupplied by the gentleman who is to follow me on 


cheir behalf. I am conſident you cannot have much; heſitation as to the ver- 


dict you ſhall give I have no doubt, gentlemen, but when you return ta this 
dat, you will pronounoe my clients not guilty If, gentlemen,” you ſhould 
;onvict them; and it ſhould turn out hereafter, that they were en N 


er er ge ets cer iſ never be able to eradicate.” 722 
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chat, in the inveſligation of this cauſe; yu have heard “C a tale, the lighteſt 


word of which, (in the borrowed language of Mr. Hall, in his opening) muſt 


harrow up your ſouls, freeze every particle of your blood, make your kriot- 
ted and combined locks to part, and each particular hair to ſtand on end, like 
_ quills upon the fretful porcupine, yet your” duty is juſtice and not venge- 


ance : though we admit, that this crime is as: ted as crimſon, yet it is 
S ee powerz nor, if ĩt were, is it your duty to make it us white 

now : though we deplore, as much as any of you t. bloody and inhu- 
Feen which put a period to the innocent and unſpotted life of Francis | 
'Shirz, yet my colleagues and myſelf enter our ſolemt proteſl, before God and 
For we hold it to be a ſelf-evident propoſition, founded in reaſon, and in a 
peculiar manner inforced and conſecrated by our laws, which makes it the 
principle of your oath of office, to try according to your-evidence:-thiat to 


convicg theſe men of -the offence with which they land charged on any other 


ground than the evidence you have had laid before you here on oath, 
would, in the fight of God and man, n judicial murder, 
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aggravated and blacketied by tha crime and fin of wiliiil and torrupt poi 
In holding a language of chis fort to che preſent jury, who are, and ] — 
rejoice in che aſſuranca of it, in the emphatic language of the law, ſuperior to 


every exception; we entertain no apprehenfions, that with them we will 


be liable to the imputation of treating them with difreſpect, or of inſinuating 
a doubt of their-diſcharging their preſent important duty with all that im- 
partiality and cool ſolemnity which dignifies public juſtice. The cauſe of it, 
the emphatic, the alarming cauſe, which makes it our duty to declare it with 
all our powers, and your duty to hear it with your beſt attention; is the ca» 


| hamny which the buſy babbling tongue of lying rumor has created and 


given to © the bandy wind which hiſſes all it meets,” to carry, not only into 
the fircets and along the highways, but into every houſe and corner, nay into 
ele very ears of every man in the county of Dauphins Men, frelingas they 
ought at the repetition of ſuch an unprovoked and horrid murder; and judging. 
from thoſe impreſſions made by the molt prejudiced, the maſt exaj 4 


the moſt inhuman, and the moſt unfounded ſtories, have long fince edged 


this bufineſs ; and the bloody decree has by the public voice gone forth, con- 
figning every one whoſe name has been mentioned as any way ſuſpedted, to 


te moſt ignominious death. The cells and dungeons in which the bodies 
_ of theſe unhappy men have been long incarcerated, have been aſſailed by is, 
| mw W A ST A on of W we ub een 


1 1 5 {or 1775 a 4) 4 /B3--. 
Mou us; 1 are 1 r 3 a, wha: are 
to paſs upon their lives and deaths, their fituation—their feelings the grounds 


upon which they rely for that (good deliverance? ich the humanity: ofthe 
| laws enjoins ſhall be ſolemnly ſupplicated for them from the Great Author uf 
| exiſtence, it is a primary duty we owe to them, which we owe to you, thick 


we owe to ourſelves, to endeavor to diſpel this miſt of public ilufiong which 
COPE NEAL with their 0 e nee to evil. 
ove 604 


„ Wes es at you, as men r St wk my 


| Sit when humanity inſpires ; as men dehrous of preſerving that fair cha 


rater and honeſt reputation which renders life happy as men jealous of 
your country's honor and purity in the adminiſtration. of its juſtice to perſons 


who are aliens 10 your couſtitmicn- aud laws, and rangers deſtitute. of the 
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the proud and enviable character of citizens, with the- inflexible integrity; c 


and due adminiſtration of the laws of your country. as jurors, whoſe minds, 


the law declares, ſhould be as white paper, clear ſrom every iinpreſſion but 

thoſe produced by the progreſs of the buſineſs in Court, and whoſe moſt 
ſolemn duty it is, in the language of four oaths, well and truly to try and 
tue deliverance to make betweeh the Common wealth and the priſoners you, 
have in charge, and a true verdid to give actording to you evidence, to fup= 
preſy every feeling which public prejudice may have excited, to diſcard eve · 

ry ſentiment yo! may hive formed before you entered this temple of juſtices | 
and to try the priſoners; who Rand before God and you, on their delirer- 
ance for their lives or deaths, according to yout evidence. On the part of 
the priſoners, altho* we aſk no favours, we conceive it to be our buſineſs to 

remine you of what will be very grateful to your feelings in diſcharging that 
duty which is. impoſed on you of direQing and governing this 40 ſtriſe of 


forms, 7 this earthquake of human paſſions, that the law enjoins, what your 


humanity would diclate to you, to adminiſter juſtice in mercy. Theſe mem 


Rand charged with counſelling, procuring and abetting the murder of Fran- 
cis Shitz. The charge iiſelf implies, the indictment expreſsly charges and 
pledges the profecutors to prove, in order to ſupport the acouſation againſt - 


them, that they had a perfect knowledge of the defigns of thoſe who com= 
mittec the murder 3 that they concurred in chem, and wilfully contributed 
their aid and aſſiſtance in carrying them into efte&.. \'Fhis knowledge, then, 
is the 61T of the preſent bufineſs——It is the eſſence of the charge. Aclions 
in themſelves injurious, unteſs accompanied with evi} intentions. in the per- 
fon committing them, induce no guilt, conſtitute no offence. The death- 
doing firokes'of the maniac, and the writhing torture inflied by the fool, fall“ 


harmleſs at their feet. The thouſand ſhocks which fleſk is heir to, though 


they wring the heart, aud fuffuſe the eye of humanity, yet where they reſult 
from misfortune or chance, ignorance or miſtake, in the proſecnũon of that: 
which is not unlawtul, they draw after them no crime. If, therefore, in 
the diſeuſſion of this cauſe; you ſhould be of opinion, that any of the a&tions, 
of either of theſe men, were either intimately ot remotely implicated in- 


this tranſaction; if you ſhould think them not ſ@ intended, and that their 


wills did not concur 3 or unleſs you are fully ſatisfied that they were fo 
intended, aud that their wills did concur, 7 is your bounden duty ta refills 
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them any influence in this cauſe.- Before I proceed to a particular inreſia 
dation « of the teſtimony adduced in ſupport, of the charge, permit me to male 
a few obſervations tending to ſhow what ſort of evidence (where the fat itſelf 


is not proved) the law requires, to eſtabliſh the charge of wilful and deliberate 


murder. It muſt be admitted, that the teſlimony is preſumptive. only. The 
queſtion is, what ſort of character that preſumptive 1 mu a . | 


which the law looks upon to be ſufficient to eſtabliſh the commiſſion of a 


capita] crime. On behalf of the priſonere, I contend it muſt be violent, and 
ſuch as neceſſarily concludes to the eſtabliſhment of the fact at, the ſame time 7 


that it excludes all and every other way of accounting for it. | Probable, 
preſumptions, although allowed a degree of weight in the ſcale of evidence, 
when applied to the inveſtigation of the civil concerns of men, is never per- 


mitted to influence the beam, even the duſt of the balance, when the great and 
all · important queſtion of life and death is ſuſpended in the ſcales. Every 
thing which is ſubject to doubt and conjecture ſinks out of fight. Nay, every : 
thing which is plauſible and even probable in this ſolemn enquiry, becomes 
lighter than air, and leaves not a trace behind.“ A violent preſumption 
is defined to be where circumſtances are proved that do neceſſarily attend the: 
commiſſion of the fact charged, G. L. E. 160. Loſt's Ed. of Gibb. go. 


2 Bac. abr. 311. Nothing lurniſhes a violent preſumption of a fact, which 


leaves it open to be accounted for in any other way. The crime is the ſub* - 
Nance 3 circumſtances which amount to proof of. the commiſſion of it muſt 
be its ſhaclow. In ſhort, gentlemen of the jury, in the language of Lord 
- Coke, « the evidence to convict a priſoner (of a capital crime) ſhould be ſo 
| manifeſt, that it cannot be contradiaed.” 3 It. 137. Life being the imme- 
diate gift of God to man, to deprive him of it by human inſtitutions, requires. 
the molt in liſputable evidence of bis having forfeited it. Relying with con- 


fidence on this principle, as the touchflone furniſhed. .by reaſon as well as by 


law, by which conſcientious jurymen ought and will try the evidence of guilt 


laid before them on a charge ſo all-important to the priſoners.in the bar, [ 
alk your indulgence while I lay before you thoſe obſervations which occur: 
to me on the teſtimony ; in which I hope to make it appear, that the teſti- 
mony relied upon does not afford violent and manifeſt evidence of guilt ; that 
on a fair conſtruQtion, it does not even furniſh any degree of probability of 


the priſoners being concerned; but on the contrary, leſes itſelf in doubt, 


conjecture and uncertainty. As the evidence againſt the two priſoners is. 


— 


ee MA wil, Oe 


=: 


eſſentially difſerent, it becomes à matter of e to conſider their caſes. 
ſeparately, as far as the teſtimony divides itſelf. My colleagues having fit 
confidered the caſe of Patrick Donagan, I ſhall take the liberty of firſt aſk-. ' 
ing your attention to the charge againſt Francis Cox. The evidence of his 
guilt is alleged to ariſe out of his conduct at Manheim—at the houſe of 
Geiger, and in priſon. The jury will readily perceive the difficulty the 
counſel for the priſoners are ſubjected to in the preſent diſcuſſion, as the gen- 
tlemen concerned for the proſecution have decline (though recommended 
to them by the court) to ſpeak alternately ; by which the huge maſs of proof 
is thrown before us without arrangement, comment or application. This 
awkwardſituation will, I hope, in ſome degree, furniſh an apology for the want 
of that order and pertinency which I fear will appear ſo viſible in the obſer- 
vations it falls to me to make. +T will firſt endeavor to ſhow that there is no 
5 evidence, much leſs manifeſt evidence, to prove that Cox heard and underſtood 
what paſſed between M. Manus and Caffry, and of courſe that he was not 
privy to M- Manus's defigns ; and ſecondly, ſuppoſing, tho? not admitting, 
that if he did hear and underſtand every word of it, though it might furniſh 
grounds for doubt and conjecture, yet it would not amount to the proof 
required by law to convict the priſoner. The circumſtances which will 
probably be relied on as diſcloſed at Manheim, as evincing Francis Cox's 
knowledge of M*Manus's propoſal and deſigns, are, that they were acquain:- 
ed—that Cox firſt applied to Caffry - that he probably heard it when made 
to Caffry—and that Cox a day or two after aſked Caffry if he would do what 
they or we (the witneſs don't recollect which expreſſion) were talking about 
before. That Cox was acquainted with M*Manus, as men in their ſituation 
in life, who live in the ſame neighborhood, and particularly in 
mall villages, ſuch as Manheim is; can be no ground of ſurpriſe or appre 
henſion. But its intended weight in the preſent inquiry, muft be by way of 
introduction, to give a ſort of colouring to the other ſlender circumſtances! 
urged in this cauſe, as evidencing in this poor fellow, Fa; heart t regardleſs of 
ſocial my and H_ bent wen miſchief.” | 


We dads Cox les to Dale but deny that the manner of the Fe 
cation or the converſation evince any bad intentions, but merely ſhow (what 
he has much cauſe to regret) that he was the dupe of the artful Me Manus. 
Ie was in open day, at a public ſhop on the main ſtreet, where Caffry was a. 
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mere jourteyman, without any authority, in which he tells him openly; 
Without any diſguiſe, he had ſomething ro ſay to bim, and on being inform - 
ed by Caffry he had no i time ten, but would call at his houſe: Cox, unlike 
# man hot on the ſcent of blood, diſcovers no impatience, betrays no di. 
appoitment; ſhows no anxiety. This openneſs of condudi—this indifers 
ence of manner, inſtead of diſcoveting a mind intent on planning miſchiefz 
ſhows a ſoul fupertor to, and freed ft om thoſe impulſes which sonſtantly en- 
circle the guilty mind. If he had the knowledge the gentlemen impute to 
Rim, and the feelings inſeparably connected with it, is it poffible to believes 
tat his conduct would have been thus open, thus public, when ſo eaſy 
an opportunity of intercourſe” with OCaffry, without the interven- 
tion of a human eye or ear, could be obtained? Indeed, 
10 every unprejudiced man, ſuch a line of conduct purfued by Cox, 
muſt ſhow that M. Manus never truſted him with the ſetret; or why, at the 
very time that M. Manus was planning the means of avoiding detection 

fhould ht thus have left uncovered and totally expoſed his firſt meaſures, 
which it was important for him to conceal, confidering the peculiatly deli- 

eate-fituation into which he was abvut to bring Cox, to be of ſervice ts him 

in the day of trial? The fact evidently was, that Cox, totally ignorant of 
Me Manus's deligns, acting from very fooliſh, but honeſt motives, having 

no- inducement to ſecrecy, neither thought of, nor uſed any concealment 
or diſguiſe. - Accordingly we find; if fo plain a reſult could ſand in need of 
confirmation, the ſame uniform diſregard of, and indifference to the publicity 
of the buſineſs by Cox ; while the very reverſe in the caſe of M. Manus. 

Thus, when Caſſry called at Cox's in the afternoon, found him engaged 
with the referees about the law ſuit, empuired of him what he wanted with 
bim, Cox at once anſwers him openly, he could not tell him till that buſineſs 
was ſettled. Could Cox have apprehended any harm, to reſult from what 
be {poke of thus openly, thus publicly, and in caſe it was evil, thus unguard- 
eilly ? Surely not, unleſs you believe him to be a fool, or a madman. Such 
conduct would be like that of a man having committed murder, going into the- 
fireets and highways, nay, even to the very houſe top and proclaiming it.—. 
80 little did poor Cox concern himſelf about this murdering ſcheme of which 
the gentlemen would have him fo full, that this law ſuit had driven it ſo in- 
tirely ont of his head, that he did not remember to mention it to Caffery that 
_ night. How diterent is the conduct of M*Manus, who really had evil de- 
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ſiens to plan and execute - when he comes to ſound: Gaſfry and to gain hig 
agency he embraces the unſuſpicious ppportunity of their walking ſrom the 
Juſtice's —ſeparates him to himſelf makes the propoſal, and canverſes on the 
ſubject in that low tone of voice, calculated to exclude all hearing and under- 
ſtanding of what tiey were talking about, by Bretz and Cox wh: wee be- 
fore. Here then you have a plain line of diſtinction between the conduct 
of a man who had plans and deligns of evil to effect, and a man who had 
Dons, ading from the impulſe of the moment. The one is artful, covered 
and deſigning, the other is blunt, open and indifferent. Notwithflanding the 
evidence for the proſecution has proved that the propoſal of. M*Manus to 
Caſfry as made io him when they were walking by themſelxes, at leaſt a 
| rod behind: Bretz and;Cox—that it was ſpoken in a low tone of voice; evi- 
dently deſigned. to exclude Bretz and Cox from hearing that at the time it 
was ſpoken Bretz and Cox were talking as loud as people uſually do in 
diſoaurſe with each other I ſay notwithſlaniing all this, added to the other 
evidence which I have pointed out, of Cox not being let iuto the ſecret by 
M. Manus, will it ill be contended that it ĩs probable, nay more, that it is 
ven poikble, that it was not only heard by Cox but ſo heard as to be vader - 
Hood by him? And ſurely. the expreſſion uſed by Cox, a day or two aſten, 
40 Caffry, when heaſked him if he would do what they or we were talking 
about be fore, gives no aid to the extravagant ſuppoſition of Cox having heard 
and underſfiood hat was ſaid by MManus. In the- firſt place, the expreſ- 

tion is ſo equivocal as to leave its import a matter of doubt and conje gure, 
on which ground this jury is bound to refuſe it any weight againſt the life of 
this man. In the fecond place taking it in its ſtrongeſt ſenſe againſt him (in 
«which ſenſe I contend it cannot legally be taken) it only implies that he thott 
he knew what they had been talking about, but in what way he got his in · 
Formation. by over hearing them, or by . M*Manus's telling him ſomething, 
but what that ſomething was, whether that he was going to kill the Shitz s, 
or, what is far more likely, that he was going to run away with ſome rich 
beireſs, is left utterly in the dark. In the third place we contend. it related to 
ſome fooliſh ſtory which the art of M. Manus had impoſed on the ignorant 
eredulity of Cox, which he ſuppoſed he had mentioned to Caffry, in which 
eafe the expreſſion i we were talking of before” would be exactly appropriat- 
ed. But fourthly, this equivocal expreſſion and the propoſition it was brought 
facward to ſupport, is not left to reſt upon conſtruction, for we have the ex« 


L ww 1 
Pteſs declaration of the man himſelf (and all he ſaid muſt be taken together) 


in anſwer to the queſtion: put to him * 9 if * knew what it Was—— 
that he did not." ; Een | 9 p 


a The fair reſult of u this | pet the . at Manheim, 1 fubmit 
with confidence to you, is, that it is not proved that Francis Cox was privy 
to, or knew of the evil deſigns of M. Manus, or that he heard and underſtood 
what paſſed between M“ Manus and Caffry; but that, as far as a fair con- 
ſtruction of their words and actions, which are the only grounds from which 
you can judge, go, we are warranted to ſay, he did not know his defigtts 
and intentions, and that he did not hear and underſtand what paſſed between 
M<Manus and Caffry. But ſuppoſing; though not admitting, that it was 
in full proof, that Cox was ſtanding by and diſtinctly heard and underſtood 
every thing which paſſed between M. Manus and Caffry, I would contend 
with great ſubmiſlion before this Court and Jury, that ĩt does not amount to 
proof of any evil intention imputable to Cox, and much leſs any imputat ion 
of participating in the perpetration of that inhuman and murdꝰrous crime with 
- -which he ſtands charged. Here then at once to reveal the nothingneſs of 
this propoſition which the gentlemen conſider as all in all in the evidence 
they have offered ; it ſtates no object; it makes known no ſcheme; it pro- 
poſes no end to be eſlected; a: whiſper of murder is not heard in it; a 
hint of any ſpecific. crime is not to be gathered from ĩt; but, on the con- 
trary, it is accompanied with an expreſs. declaration, in anſwer to Caffryds 
enquiry, in the language of the witneſs; that it would not hurt him at all.“ 
It is true it is accompanied with the common mummery of impoſioa, a 
refuſal to tell till the oath of ſecrecy. was impoſed and that they were then to 
wallow in wealth by which the artful and deſigning in all ages and all coun- 
tries firſt exoite the vacant curiofity, and then pervert the folly, weaknefs 
and credulity of mankind, to ſerve their fraudulent and many times their 
wicked and bloody purpoſes. Permit me to aſk any of you, if you had 
heard this propoſal made before this bloody tragedy was acted, if you would 
have diſcovered from it that ſcent. for human blood, with which it is now 
ſaid to be fo. rank, ſince the horrid fact has happened? Surely not. In the 
wide field of conjecture you would in all probability have conſidered it as 
an attempt at ſoine impoſture to acquire gain, which would be ridiculous 
in the eyes of every one but thoſe who were impoſing, or impoſed on, by 
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Jt +=4Thiat it was a ſcheme of wilful murder, would be the laft ſuſpicion 


which would have entered the heart of _ man n whoſe wonted meals were 


not ſerved with human blood. 

„ae een ku FT! now ja of what you would. bak — of 
this propoſition at the time it was made, when the peaceful ſecurity of Fran 
cis Shitz's houſe had not been violated ;z when midnight repoſe had not in- 
vited murder; when innocent blood had not been unprovokedly, inhuman- 
ly and moſt barbarouſly fpilt : In ſhort, gentlemen, at atime when you a r 
fully poſſeſſed of yourſelves, cool in your deliberations and unbiaſſed in yout 


judgments. How then can you impute to this man a knowledge of M*Ma- 


nus's intention to commit this crime, from a propoſition which in itſelf 


contains no intimation, expreſs or implied, that any ſach crime was to be 
committed? To do ſo, would be to convict, not only without violent, with- 
out manifeſt proof, which the law enjoias you to require; but without any 
proof whatſoever. I therefore conclude ' on this head that if Francis Ci 
heard and fully underſtood what M- Manus ſaid to Caffry, (which is the ut 
moſt the gentlemen can contend for), that it would furniſh no "rational 


ground to believe that Cox was privy to and knew of thedefigns of McManus, 
much leſs would it furniſh that violent preſumption, that manifeſt proof, 
which cannot be contradicted and which it is your bounden duty to require. 
Permit me now to paſs from this ground work of the charge to the firſl ſtage 
inthe ſuperſtructure whichis'attempted to be raiſed i uponit,and enquire whether | 
there is not the ſame want of proof; the ſame preſumptive evidence of Cox 
being the dupe of M. Manus; and the ſame doubt and conjecture hanging 
round the evidence taken in its greateſt latitude, againſt the priſoner. Cox 
went with Me Manus to Geiger's the day before the murder was committed, 
and ſlept there that night. This I confeſs is a main and connecting link 
in the chain of the evidence, and if it had been preceded by plain and man- 
ifelt proof, which could not have been doubted or contradicted, of Cox being 
privy to the deſigns of M. Manus, and followed by like plain and manifeſt | 
indications of Cox endeavoring to conceal the defigns, and cover the con- 
duct of Me Manus from detection, it would have furniſhed ſtrong grounds to 
call upon the jury for their moſt ſerious and ſolemn conſideration, to ſay 
whether they did not amount to that violent preſumption, that manifeſt proof, 
which would juſlify them in taking wy his life. © But diveſted of theſe ef 
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ſential ingredients ic is reconcileable.in Cox's total ignorance. of Ve Manus 
deſigns, and in its ſtrongeſt, application againſt the priſoner, terminates in 
that wide field of doubt, conjecture and uncertainty, that no humane man 
would conſider himſelf exempt from the imputation of cruelty, were he 10 
deſtroy, on the ſtrength of it, the life of a ſparrow, let alone that of a fellow 
creature. Indeed, ſlender as it is in itſelf, it is attended with circumſtances 
which derogate from its weight. Me Manus had worked and was acquainted 
in that neighbourhood; had previouſly. borrowed Geiger's ſaddle, and had 
the 1lauſible pretext of returning it, to hold out. io Cox, to diſguiſe his real 
object, at the ſame time that he wrought on his eaſy credulity or companii- 
onable diſpoſition toaccompany him, When they were there in a way ſo 
ealily accounted for from the circumſtances, to hear the witneſſes detail- 
ing with ſo much emphaſis, that M. Manus got his boots drawn and left them 
down ſtairs—though the landlord oftered, ſlippers without being aſked for 
them ; that Cox went up to bed with his ſhoes on: though the witneſs tells you 
on his croſs examination, that he never gives llippers to men with ſhoes, that 1 5 
they went to bed ſo early, though it was juſt eight o'clock, anJ the other 
tray ellers went about hve minutes after, that they ſlept together though it 
was exprelily enjoined by the landlord : no diſpaſſionate man can wink ſo 
hard as nat to ſee that they are {peaking from theirſeelings and not from that 
coo} recoll;Qion, x and unbiuſſea ene which ought to fluence them. 
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This will readily excuſe meto you FR paſſing ox over dd, Aa gent esl of 
that very little. matter which fell from the witnefles and coming to the ew 
circumſtances which can be pretended to influence this cauſe, Theſe conſiſt 
of M. Manus“ 8 taking Cox's handkerchief and ſhoes, of Cox's conduct on the 
Ciilerent occaſions he was applied to by Geiger—his pretending to ſearch in 

| the language of the witneſſes, when he did get up, and his conduct when M.. 
Manus returned. As to M*Manus having taken the handkerchief and ſhoes, 
there is no evidence to ſhow Cox conſented to, or ever knew of his having 
taken the ſhoes (and the taking of the handkerchief he told himſelf,) without 
which it cannot aſſume even the ſhadow of teflimony : and if it had appeared 
he did conſent to his taking them, there could be no crime in it, without he 
alſo knew what was his intentions in taking them. So that, for you to give 
any weight to this Circumſtance, you mult preſume without any proof of it, 
that he di coaſent to his taking lem, an! that he le what tiey were 


L. #0p.."1 
taken for, directly contrary to that preſumption the law and humanity make 
7 your ſacred duty to make, in favor of the innocence of the priſoner. But 
we are told that his indifference on the firſt enquiry of Geiger reſpeQing 
M Manus, and his backwardneſs in getting up when repeatedly ſpoken to by 
him, with his pretending to hunt when he did get up, all ſhow him privy 
to M<Manus's deſigns, and that he knew where he was—that while every 
one elſe was agitated and alarmed, he was calm and indiflerent. I agree, 
that as the tree is known by its fruit, it is a fair rule where a man's actions aro 
unequivocal, to judge of his conduct by them. On the preſent occaſion, 
I utterly deny that the actions of Francis Cox, which are relied on as coin- 
eiding with the ſentiments ofhis mind, are of that kind which authorize any 
unbiaſſed man in making the concluſion theſe witneffes do. In the firſt place, 
they do not ſpeak a direct, plain and manifeſt language, which they ought to 
do to warrant an inference ſo highly penal ; but on the contrary, taken in 
their ſtrongeſt light, depend on ſuch a variery of circumſlances, that their re» | 
Tate muſt be the ſubje& of doubt, conjecture and uncertainty. 


When Geiger firſt went up to ſee if MeManus had returned to bed, ho- 
found Cox awake, who, on his enquiring, told him what M*Manus ſaid: 
was the occaſion of his going out. In this, then, there was ſurely no ground 
of ſuſpicion ; but the contrary, as Cox, who, on the gentleman's principles, 
would have been very deeply intereſted in making it be believed, that he was 
aſleep when M<Manus went out,alſeas no diſguiſe, does not, in the languags- 


of the witneſs, pretend to be aſleep, though it might have been done without: 7 j 


fuſpicion, but tells him he had taken his handkerchief. After Geiger had 
been again ſent out by his wife had hunted without effect he returns, goes 
up to Cox again, who, he ſays, pretended then to be aſleep, wakes him, 
ani tells him he wants him to get up and help to hunt, which Cox refuſes, 
faying he ſuppoſed McManus had gone after the girls. Why ſhould Cox: 
now pretend to be aſleep, when it could anſwer him no purpoſe, aker he 
was awake the firſt time, when his pretending to be aſleep and impoſing that 
diſguiſe on Geiger, would have been all in all ta him? He had walked and 
rode alternately from Manheim that day it was at leaſt, if not paſt the uſuał- 


hour of ſleeping a conſiderable interval muſt neceſſarily have been ſpent by 1 15 


Geiger in hunting, added to the want of motive to pretend ſleep, fully efla-. 
bliſhes a ſtrong probability that he was E. ſleeping, and that Geigerꝰr 
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ſuſpic ion that he was pretending, was conjured up by his own alarmed and 
ſrightened feelings. As to his not getting up, and the ſuppoſition he made 
as to M“ Manus's abſence, they appear to me to be the reſult of his fitua- 
tion, fatigued and ſleepy, and a firmneſs of mind, not liable to be alarmed 


with the ſtranger's ſtory of a young Iriſhman, full of fleſh and blood, being 


frozen in a neighborhood, thickly ſettled, in which he was well known; 


He muſt have been a ſtrange compound of weakneſs and eredulity, who, 


nat appriſed of M<Manus's deſigns, could in Cox's fituation have been in- 
duced to comply with Geiger's requeſt. But it is alleged, that after the third 
hunt —after he had alarmed the neighbors, when Geiger rouſed the Jerſey- 


men, and was about leaving one of them to watch Cox, that he got up, went 
out with them and pretended to ſearch, but was not in earneſt. From the 
account Geiger and wife have given of their own feelings, it is apparent that 
every one who DID not feel and ad like them, would appear to their agitat- 
ed minds, to be pretending not to be in earneſt z becauſe Cox is indifferent, 
cool and compoſed, they conclude him criminal—becauſe he is not agitated, 
forward and buſtling in the ſearch, they ſuppoſe him pretending : and it is 


theſe apprebenſions and appearances they have been giving you for evidence, 


in the place of what you ought to have had laid before you, the undiſguifed 
facts, and the cool, unbiaſſed obſervations made on the facts at the time. 
That Cox did not act that part, we readily admit; but that he acted under 
any diſguiſe, we deny to be a fair deduQion from his conduct, taken in parts 
or collectively. One would have ſuppoſed, that when Cox found MeManus 
out at the door, and came down and opened the door in which Geiger and- 


wiſe, and the Jerſeymen were, and told them M<Manus was flanding out- 


| fide wanting to come in, that even the hot ſcent theſe witneſſes had, would 
not have been able to diſcover any evidence of guilt in it, and yet it is a made 
11 a main prop of this proſecution; that when Cox opened the door after. 
this, that no one ſaw M*Manus, as they went ſtraight up to bed. And why 
did they not one and all of them ſee him? Was it Cox's fault? Or did they 


ſuppoſe; when Cox threw open the door, informed them M<Manus was at 
the outer door, and thus gave them an opportunity of meeting him, ſeeing 
and inſpecting him, that he was only pretending, and that he was not in 


i earneſt ? It would ſurely have beena very Iriſh way of pretending, 


4 
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But 1 contend that the whole of Francis Cox%s conduct at Geigers, 
on fair conſtruction of it, ſpeaks a language directly the reverſe of that 
which the witneſſes and the proſecution impute to it. That inſtead of its 
evidencing a knowledge in Cox of M. Manus's bloody intentions, and that 
he was then gone to carry them into execution, it ſhows, as far as it proves 
any thing, that Cox was totally ignorant of M<*Manus's defigns ; that he 
was duped by him, and that he had no apprehenſions that any evil was 
tranſacting. If Cox had been really an accomplice with M*Manus, his firſt 
object would have been to have watched the feelings, and ated up to the 
wiſhes ef Geiger and his wife, in all his movements, as the ſureſt means of 
avoiding their ſuſpicion, and working out his own ſafety, at leaft, if not that 
ofhis companion. He would have been put immediately on his guard, by 
the open diſcovery made by Geiger and his wife of M<Manus, when he went 
out, and which Cox muſt have been fully appriſed of, as the converſation 
which took place, was continued and loud on the part of Geiger and his 
' wiſe, within hearing. He would therefore have been fully prepared to have 
aQed his part in the ſcenes which took place between him and Geiger, by. 
* beingaſleep, inſtead of being awake, when Geiger came firſt up—by feeling 
as Geiger felt, inſtead of ſhowing that indiflerence he diſcovered on being 
told of the alarm—by ſhowing that ready forwardneſs which Geiger's per- 
turbation ſuggeſted, inſtead of that cold refuſal with which he met the preſſing 
intreaties of Geiger by hunting with that buſlling activity and zeal, which 
would have gone hand in hand with Geiger, inſtead of doing it in that ſaun- 
tering careleſs way, which led Geiger to think he waspretending—that he was 
not in earneſt—by carefully remaining up with them in the houſe after the 
ſearch was given over, watching their movements, and keeping pace with 


their ſentiments, inſtead of croſſing them in their conjeQures, lighting them 
in their anxieties returning to bed with his wonted unconcern, leaving 
them to brood over their own uneaſineſs and diſtraction, to his almoſt uncer- 
tain ruin as well as that of his companion. To me it appears impoſſible tio 
reconcile Cox's conduct in being awake—in recogniſing M. Manus going out 
—in telling about the handkerchief and not of the ſhoes—in being ſo indifferent 
—in refuſing to riſe—in being ſo at croſs purpoſes with the feelings of Geiger, 
to the plaineſt principles of common ſenſe, if you ſuppofe him to be privy to 
the deſigns of M*Manus, whereas, in ſuppoſing him the dupe and tool of 
M Manus, ignorant of his intentions, his conduct is the natural reſult of 
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| 118 Ctuatlon, his want of matives, bis openneſs and his femneſs of chatadler, 


which would call for no concealment, could ſtand in need of no dif. 
guiſe. At the time that I contend and hope I have ſhown; that Cox's 
aonduct may much more reaſonably be referred to a want of 1notives and a 


total ignorance of the evil deſigns of M, Manus, than to his being an ac 


aomplice with him, playing the part aſſigned him in this horrid drama, yet it 
does not ſtrike me that the conduct on which we comment is entitled to that 
fettled, marked character which can furniſh a concluſive inference either way. 


Sure, I am, that it is enough for us to ſhow that it is problematical in a 


caſe where law and reaſon join in ſaying that the evidence to convict a 
not only be manifeſt, but ſo maniſeſt that it could not be contradiatedy p; 


* 


We have gone ſurther and ſhown that when weighed in ſcales equally poi: 
ed, our inferences preponderate. The deduẽtion then which I draw from this 


head of the teſtimony is, that there does not exiſt any grounds from which 


violent preſum, tion neceſſarily implicating Francis Cox in this inhuman 


trage\ly can be drawn, but on the contrary ſo far as the teſtimony i is operative, 5 


it eſtabliſhes a ſtrong probability that le was a mere dupe, ignorantly led in- 


10 his preſent critical ſituation by the artifice of Al Manus, and conſequent- 


t: An Aion at Manheim. As to the unmeaning ſtupid ſtory of Cox when in 


x cated, abuſed and c hagrined, which compoſed tne third 0; pening of the 


kenilemen, and which was kept in reſerve (though known to them long 


before) till every thing elſe \ as exhauſted „as it pretends to incul, ate Pat. 


Donagan 3 ſhall, to avo?] re, etition, defer the conſideration of i It till T arrive | 


at that period of this Ca wile, wienT can with prophiety, conſider its force a 


aint both, | 


1 


Permit me to ſolioit 50 ur attention to t' a- G dem af, evidence? laid: 1before 
Jou againfl Pat. Donagan, which the gentleman who opened on behalf 


tainly bring him to the gallows. I truſt, before I bt down, e be able ta 


- Convince. you, that inſtead of jt being point blank againſt the, priſoner, it has 


in reality no point, and that even its-colouring is all borrowed trom that 


celumon and prepiice, which has f 10 generally ſeitled on the ublic mind, 


„To gif. el this illuſion from inde endent and honeſt minds, requires nothing 


more than a candid Giiguinon of tie grounds of charge which ariſe out 1 


HH that it can give no ſu>port to the tottering foundation formed out of the 


—— 


of the Commonwealth, ſtated to: be fo. point blank, that t will cee 


He evidence. Tubeſe reſolve themſelves into f points : 1ſt. That Pat, 
Donagan was an inmate at Hauer's about a year previouſly to this mourn 
ful cataſtrophe - was often in company and intimate with him. adly. That 


he applied for the wie lerkomme qrops repeate ly to different perſons both 


in company with Hauer and alone, diſeovered a peculiar anxiety to get 
them, ollering at di ſerent times, twenty, thirty, and fiſtiy pounds for a gill 3 
aud at one time he and Hauer ſaid they muſt be had, if ihey coſſ. five hun- 
dred or a thouſan.! pound; for the purpoſe (as the gentleman ſtated in his o- 
x Jening although there is not a particle of proof of it) of (poiſoning the 
Shirz's.: 3 ly. Thal Pat. Donagan the latter end of Odober or beginning of 
November, preceding the murder, bought half a quarter of powder of George 
Kapp, who thinks, the bag and powder found after the murder at Shitz's, are 
the ſame he ſold Donagan, though neither had any mark. Athly. Pat. was 


at Logan's, iu company with M. Manus, when the latter had a warrant againſt 


him, went arme to keep oll the conliavle, and then threatened Jacob Miller 


- who came there, if he came near, apprehending him to have the warrants 


Schly. In, the. language in which it was opened, that he had the precaution 


19 leave Hauerẽ's and ſleep ata neighbourꝰ's, where he inſiſted on having a 18 | 


ſon to {leep,with him, though he never did fo before when he _ there. 
| Gully. What paſſed in priſon. 
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( 1 aſſt & you * forming a juſt eſtimate of them, I ſhall conſider them firſt 


 Inlividu ally; and then collectively. That Pat. Donagan ſhould have ever had 


his home at the houſe of John Hauer, has been emphatically his misfortune; 


but it is neither a crime, nor any evi zence of a c$ime. Men in low life ,obliged 
to make their livelihood by the fweat of their brow, and forced to make 
their homes at places which ſuit their bulineſs, very ſeldom have much 


choice in fix ing themſelves. © The buſineſs is neither profitable, accommo- 
dating, nor agreeable, to perſons in reſpectable circumſtances. This claſs of 


People are, therefore, neceſſitated to make-ſhifts, and accept of ſuch places 
as ofler. Suthciently hard is the condition of ſuch men, without wantonly 
imputing to them the vices and crimes of thoſe with whom they ſo ſparing- 

ty refide. Patrick Donagan's duty and inclination to purſue the unwearied 
foil of honeſt induſtry, left him little time to ſaunter away at Hauer's. — 
'The buſineſs of ſlone quarrying, and race digging, which he purſued in diſſe- 

reut aud diſtant parts of the country, made his ne returns to Hauer's 
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of intimacy with him. 
cretion. For ſtrange and untoward indeed muſt be the conduct of that man, 
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much leſs frequent than that of common inmates who my confine ward 


| Py rſuits to the neighbourhood, 


| Henne, 3 for eotteniiag intimacies and attachments, and 


forming confederacies, muſt have been rare indeed. Much leſs would it be 
in his power to diſcover the character and conduct of Hauer, and his 
houſehold, But, it is ſaid, that Patrick kept company, and was on] terms 
This would be the fair reſult of prudence and dif- 


who would flight the ordinary relations of intercourſe, which ſubſiſt between 
an inmate and his landlord. - Such civilities evidence no attachment, much 
teſs any confederacy. It is true, Peter Shitz mentioned that whenever he came 


to Hauer's, when Donagan was there, Donagan and Hauer went out and 
vhiſpered ſomething. No man has leſs diſpoſition to remark on the conduct 
and evidence of this young man than I have, yet as to this part of his teſ- 
timony, it is in all probability more the reſult of ſubſequent feelings, than of 
obſervation made at the time, and to any one who has heard the fiery ordeal 
he has paſſed through, it will not be thought ſtrange, that things in them- 
ſelves the moſt indifferent, ſhould appear to him magnified into a ſubject of 


well founded ſuſpicion. It would be flrange indeed, if men bent on his de- 


ſtruction, ſhould in this very ſuſpicious manner be concerting the means of 
eleQing it under his very eye, when nothing could exiſt which induced ſuch 
a bare faced neceſſity. I for my part, cannot entertain ſo mean an opinion 
of the underſtanding of my client, as to believe that if he had been a perſon 
deſtined to act a part in this tragical drama, he would have hazarded marring 
the plot by ſuch undiſguiſed and ſuſpicious appearances ; at all events, it is 
no evidence, as it is perfectly unkno vn what was the object of it; and ou 
are not at liberty to conjecture about it. If you were, the probability is, 
from the manner in which it was done, that it related to ſomething no way 


conneaed with this buſineſs and perfeclly innocent in opti 


The ſecond ground i is conſidered as a main prop in i this Na Carole and 


has been introduced with all that diſplay, which was neceſſary to give it its 
full impreſſion. 


ite language of the public proſecutor, « to knockaway the blocks?” on which 


this prop is raiſed, and lay the hollow and viſionary fabric proſtrate and 


I truſt, however, i it will be a very eaſy matter, in the favor- "a 


7 


t 5 1 


Marmitefs at this unfortunate man's ſeet. That Patrick Donagan did —_ 


for and ſearch after the wiederkomme drofs, with an anxiety and zeal, 


bor ering on enthuſiaſm, an] with a credulity commenſurate with its my{- 


terious virtue, was acknowle ge by him on his firſt examination, and would 
never be denied by him in any fituation ; but that he eftertaine4 evil defi . 25 


in ſo doing, or harbored a thought of injury or preJu. lice to any one by it, 
we utterly deny. On this we take iſſue and call on the gentlemen for their 
proofs. The affirmative lies with them, and it is their bounden duty to 
prove it. Nothing can be taken for granted if the inquiry involved in it the 
value of a cent only; much leſs can it be when the life of this man is ſtaked 
on the iſſue; 1 then call upon the gentlemen to ſhow, to point out to you, 


to lay their finger on that part of the evilence which proves that this man 


hal bad intentions; that the object for which he was getting theſe drops. 
was evil. To prove to you that the evidence does not contain any ſuch 


proof, and that, on a fair conſtruction, it carries with it a contrary preſump- 0 


tion, permit me to conſider it as ſtated to you by Doctors Stauſe. Orn- 


dorf and Kenigmaker, As the facts related are freſh upon your minds, I | 
ſhall not trouble you with repeating them, but refer myſelf entirely to you 


for the pertinency and propriety of my obſervations upon them. By a re- 
currence to theſe gentlemen's teſtimony you will find the grounds of accuſa- 
tion reſolve themſelves into the following particulars. That Hauer was con- 
cerned ; that they were ſought after by Donagan with great anxiety; that 


be actually ofered fiſty pounds for a gill, and declared they muſt be had 


if they coſt a thouſand pounds; that he was hurt and very angry at Orn- 
dorf 's not getting them; that when aſked if they were going to try projects 


7 


7 


with them, he ſaid, yes; that they were the colour of laudanum; that they | 


had got them before, but they were not ſtrong enough. I ſhall conſider their 
weight, and point out the concurrent cirouniſtances which diſprove and 66s 


fray their applications. 


Hauer v was d and certainly the projector of the necromancy, | 
which in all probability was deſigned to hang Donagan inſtead of hurting | | 


Shitz, by which he expected to ſweep the hard earned money of Donagan 
into his oxen pocket. In the wide field of conjecture which this buſineſs 


opens, Hauer's character and conduct ſeem to lead to the above concluſion, | 
But be that as it may, there is nothing diſcloſed by the conduct of either, 
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which points out poiſoning as the. object of theſe drops. Sb the 
eſſay made with them, they were mere jugglery which was to prepare the 


way for the ſubſtantial part of the buſineſs, the hanging. That any thing 
could be eſſected by them upon Peter Shitz was totally out of the queſtion, 
as he had already experienced the effects of the ſcheme ; and had removed 
to his brother's more than a year before. But with the gentlemen, to be 


| acquainted with Hauer, i is cauſe of ſuſpicion; and to be concerned in any 


of his intrigues, though the object of them is utterly unknown, and the 
probability is that you are duped into and likely to be the victim of it, is cauſe 
of condemnation. To me it appears that the fair concluſion from Donagan's 
anxiety to have the drops, and his folly to purchaſe them at any rate, ſhows 


clearly that he had no evil intentions to eſſect by them. The application at 
Lebanon, a conſiderable town much frequented, at a ſhop in the habit of 


doing buſineſs, was in open day, in the moſt uſual and public manner, to a 


| gentleman of character, without any reſerve or injunQion,accompanied with 
the moſt undiſguiſel converſation on the ſubject. He ſpeaks of the re- 
ſerve of phyſicians— tells him he need not be afraid of their doing any harm 
mentions the places where, and one of the gentlemen of whom, they had 
been got-—propoſes getting from Doctor Luther the Latin or Engliſh name 


of thats to enable Mr. Stauſe to procure them the ſame anxiety to get them 


" 38 accompanied with the ſame openneſs, the ſame unreſerve in the application 
and intercourſe with Doctor Orndorf—he tells him, Doctor Fahnſtock had. 
them, of his applying to him and the Doctor's laughing at him—urges and 


tempts him to apply to Mr. Fahnſtock, to Doctor Keller for them— tells him 
they had been got of Luther, but were not ſtrong enough. And even at 


the eleclion at Shæfer's town, in a tavern, in a room full of company, does 


he tell Hauer of his failing in ſucceſs, on which it is openly mentioned, in 


the preſence of Orndorf, that they would have them if they coſt a thouſand 


pound. At Doctor Keenigmacher's the ſame publicity is maniſeſted. Do- 
nagan takes with him when he makes the application, a man of confeſſedly 
good character, andenjoins no ſecrecy.  Apprehenſive that his failure here- 


„ 


tofore in getting the drops, might have ariſen from ſome poſhble bad applica - 
tion which they might be liable to, and which the Doctors might have ap - 
prehended, and apprized that he was thus laying the train by which the 


mine would inevitably be ſprung upon him if he had evil in view, we find 


bim coming forward and oller ing ſecurity to the amount of one thouſand or 
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ten thouſand dots not to hurt any one e with them. To make the firſt dey 
towards murder by poiſon, in the face of circumſtances fo unauſpitious to 


fuoceſs, and ſo ominous of detection, evinces ſuch groſs folly and flupidity, | 
that nothing ſhort of poſitive proof can entitle it to belief with any reaſona- 

ble man. It would ſurely be committing murder for the ſake of being 
hange J. But it is ſaid he was ſealibly alive to the diſappointment at Orn- 

dorf's, and was angry with him. The more fooliſh a man's projects are, the 
more ſenſibly he feels a allure in effeQuating them. His diſpleaſure at Orn- 
dorf was however a tribute due to the principles of moral rectitude. Orn- 
dorf ha] promiſed him, not only once or twice, but many times, to go in a: | 
limited time to Dr. Fahnſtock's, and had uniformly broke his promiſe and 
diſappointed him.. If Patrick had been dead in feeling to this repeated diſ- 
regard for truth, it would have argued much more ſtrongly than his irrita- 5 

bility at it, his capability to commit the deed they i impute to him. Had it: 
not been particulariſed in the opening for the proſecution, that Donagan's. 
anſwering yes, to the queſtion put io him by Doctor Stauſe, that he ſuppoſ- 


ed they were going to try projects with the drops, was nearly tantamount to- 


a confeſſion of the views they i impute to him, I ſhould have been at a loſs to 
diſcover i in an anſwer ſo evidently ſuggeſted by the tranſaction itſelf any cri- 
minality. To have denied that he had projects to be eſſected by drops, for- 
which he was willing to give any price, would have evidenced a lying ſpirĩt 
and bad motives. The anſwer was true, and given with that readineſs and 
complacency which ſhowed him neither influenced by apprehenſion nor 
dread. Onthe Doctor's aſking him the colour of the drops, we find Hauer 
pointing to ſome liquid « of a browniſh colour, from which the gentlemen i in- 
fer, though the Doctor did not intimate any thing like it, that it was lauda- 
num they were after, which unduly taken will poiſon, and having got thus- 
far, they eke it out with another conjeciure, that Donagan intended to poi- 
ſon, and having the ſtuff and intention thus manufactured, there is nothing 
wanting but the perſons to be poiſoned ; they therefore add the Shitzes,. 
which produces the propoſition to be demonſtrated, that Donagan was in. 
ſearch of laudanum to poiſon the Shitzes. In this way allowing one inſer- 
ence to produce another, with the aid of a few conjecdures t to ſupply vacan-- 
cies,, the moſt upright man or ſet of men in the community may be ſtrung. 
up. Far be it from me to think any of the gentlemen concerned for the pro-- 


fecution capable of wiſhivg to influence it _ this extent 3. every perſon who 
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knows them is convinced that it is s impoſſible ; ; but the yea! of duty, the 
ſenſibility of feeling an! the diſulive latituce of the evidence on which they 
are to be em; oye! on the preſent occaſion call upon them to guard againſt 
thoſe extremes of which the opening certainly partook, not intentionally I 
am ſure, but from incorrect ſtatements which had been made by the wit- 
veſſes, , of what would be the teſtimony. The only ground which remains to 
be conſilered, that has been advanced as ſupporting the conjeQure, that 
Donagan was in ſearch of drops to poiſon the Slitzes, is, that it was men- 
tioned both to Doctor Stauſe and Doctor Orn:!orf, when he £; oke of the 
drops got of Doctor Luther, that he ſaid, they were not the real ſtu, they 
were not ſtrong enough; whence they make the deduction, that if they had 
been ſtrong enough, they woul have poiſoned and had been uſed to poiſon, 
This is begging the queſtion, They take for granted what we utterly denys 
and what the whole ſtory diſproves, that the quality of the drops applied 
for to Doctor Luther were poiſonous. Here they ſhould begin and eſta- 
bliſh their premiſes, before they attempt to draw their concluſion, There is 
no _ which the gentlemen coul! not eſtabliſh againſt the moſt innocent 
man on earth, by this ſort of logic. If the drops applied for to Dor 
Luther had been deligned for murder, is it poſſible to believe that they 
would thus openly and unneceſſarily be brought forward as the ſubject of 
converſation to all perſons and on every occaſion? Surely not. Indeed, 
from every account we have of thoſe drops, they appear to have no qualities 
but what are extremely innocent. Patrick had been perſuaded to believe 
they were calculated to exhilarate and enliven the ſpirits, and from actual ex- 
periency of their e.ies on Peter Shitz, we are warranted in concluding they 
poſſeſſed no noxious quality. It is apparent, Hauer uſed them to catch the 
i le curioſity and to fix the wavering ere dulity of thoſe he attem pted to prac- 
tice upon in a more — way, without anne from them any other 
reſult. 
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I have thus conſidered the weight of thoſe grounds which have been open- 
ed as proving that Patrick Donagan ſought after the wiederkomme drops for 
the purpoſe of poiſoning the Shitz's, and truſt, that conſidered individually, 
ſo far are they from f roving it, that they actually diſprove it, and ſhow that 
he had no ſuch ceſigns. I would ſolicit a moment's attention from you, to 
their colleAive ſirength; for I admit, that a number of circumſtances taken 


W 


2 
it 


wie lerkomme dro; s to poifon the Shitz's. Our firſt anſwer is, that it is na 


pour oaths from preſuming it. In the ſecond place, we ſhuw you that Dos 


Be In ielible traces, which would have rendered detection inevitable, in caſe ſuch 


in the ignorance, the folly, the credulity, the intereſt, and the practices of 
men, this condudt of Donagan's is more eaſily and rationally accounted 

for, than by ſuppoling its object to be blood. We contend that the whole 
tranſaQion evilently ſ:eaks it to be one of thoſe many impaſtures which we 

| ſee daily practiſed by perſons wiſhing to acquire gain from a pretended know- 


LOL « the moſi enlightened people upon earth, broad io the way that kan p, 
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together, may prove a fact which conſidered Caray, they wa not oy Fl 
liſh. The gentlemen's concluſion from the teſtimony of Doctor Stauſe, Orn- 
dorf, and Kanigmaker is, that Pat. Donagan wanted to procure the 


where proved that theſe drojs were poiſonous, and you are inter{1&ed by 


yagan's conduct throughout evinces he had no ſuch intention, becauſe it was 
uniformly open, public and undiſguiſed, and marked with thoſe palpable and 


intentions hal gone into ele. Thirdly, if poiſoning had been intended, it 
would have been eflected without expence, without expoſure, and without a 
probability of detection. Doctor Stauſe tells you, an ounce of arſenic, 
which he would have ſold to any one for ſix pence, without notice or erqui- 
Ty, would have {we} t the whole family of the Shitz's from the face of the 
earth. To men, whoſe object the gentlemen ſay was murder, money ani 
concealment; I leave you to judge, which of theſe means of eſſecting them 
by poiſon would have been preferable. And fourthly, we ſhow you that 


ledge of the occult ſciences ; and that Pat. Donagan's mind was fo power- | 
fully influenced by it, as to induce him to become a perfect dupe to it That 


the principles of this delufion are ſtrongly ln plantes in human nature, no man | 
4 information or obſervation can deny. | | 
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Jn all ages OT in all countries FRE TV os lat they Pete hed line upon | 
Une and precept upon precejt againſt it,) it has continued to be practiſe} 
When it comes forward under the ſe.lucive appearances : of innocence, of - 
Intention and injury to no one, to offer to man on the eaſy terms of belief, 
Tecrecy, and concurrence, wealth—unbounded wealth—the object of bis 
reſtleſs Jays and anxious nights, it ſeaks a language to the eaſy credulity of 
the laborious and uninformed claſs of mankind, which they find it difficult 
10 reſiſt and which they never repel with indignation. And even amongſt _ 
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155 this fairy field of incantation 3 many (very many) are br that ere 
in thereat.' The human mind once unba/anced, comet like 
1 * runs lawleſs trough the . Ns 


. 


% Deſtroying others, by itſelf deſtroyed. os 


The young and the old, the induſtrious and the lazy, the gay, the ſerious, the 


religious and the auſtere, are frequently found paraded on the ſame circle per- 


forming with all the zeal of ſincerity and the officiouſneſs of anxiety, that ris 


tual of abſurdity which is to diſſolve the enchantment, and ſurrender up to its 
votaries the treaſures which are to reward them. Laſt week, in York, there 
was diſcloſed an illuſtrious ſacrifice, made by upwards of one hundred q er- 


ſons, reputably ſettled and connected there, of all tongues and languages, of 
their underſtanding, and even of their common ſenſe, to this demon of ſeduc- 
+ tion in a project, the proceſs of which was much more abſurd and ex enſive 


than the preſent, but the object of which was the ſame. And if I miſtake 


| not, numbers of the good people of this reſpectable county of Dauphin, 


at a period not very diſtant were the dupes of a like ſpecies of deluſion.— 
Charity, then, which is the manile of religion, and the faireſt ornament of 
our nature, muſt be a total ſtranger to the breaſt of that man, who could 1 im- 
pute murderous motives to this unfortunate priſoner, from a piece 


of conduct which reſolves itſelf on the plaineſt principles of com- 
mon ſenſe and its own internal evidence, into one of thoſe ordi- 


nary but deluſive occurrences which ſo often excite the curioſity of mankind, p 
In leel, the native and gentle ſpirit of humanity is ſo infuſed and predomi- 
nant in the rules of law which preſume innocence, and exclude from weight 
in capital caſes, all conduQ which can be reaſonably accounted for in any 
other way that your duty concurs with. What muſt be the inclination of 


every humane mind, to refer this piece of conduct and its reſult to that 


mocle of accounting for it, which ſtands with mercy ? The third ground 


of charge reſpecis the powder purchaſed of Mr. Kapp. To treat this head 


in the manner it deſerves, would ill become this ſacred day, and the pre 
ſent ſolemn occaſion. My obſervations, therefore, will be confined to ſhow 
how very inconcluſive and deſtitute of any rational applications it is. The 
fimple fact is, that about the beginning of November, Donagan bought half 2 
quarter of powder at Kapp's ſtore 3 in the ordinary run of buſineſs, with- 
out being accompanied with any circumſtance to make or fix attention. It 
is uue you were told in the opening, that Patrick was fixed on to get the 
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powder for the bed e he aſked for the bet kind—and gotit folded up 2 | 


in a particular way, li::e that of the bag found z but as not a particle of 
proof has been given of either of theſe particulars, you are bound to diſcard 
them: and I am ſure, the gentleman's candor who introduced them to yout 
notice, will join in this requeſt, In this fad then there is no indication of 
guilt. The ſpace which lies between it and murder is truly immeaſurable. But 
to give it application, be pleaſed to attend to what the gentlemen wiſh. you 
to do. What is it? Why, that you ſhould preſume Patrick Donagan . 
bought the powder to ſhoot Francis Shitz; that it was the identical powder - 
that deſtroyed him. And on what grounds are you aſked to take this dar- 
ing, this inhuman flight, when you have the life of a fellow creature in | 
charge? None, I am confident to ſay. As to the idle account given by 


the witneſs, of the likeneſs between his bags and the one found at Shitz's, 1 


after it was conſiderably rumpled and dirtied before he ſaw it - tho he relue · 

tantly admits he could not diſtinguiſh between his own bags —or between 
bags made of the ſame paper by other people in the uſual way - that num 
berleſs other ſtore keepers might have like paper —as he did not get it all- 
and of the likeneſs between his powder and the powder found though he 
admits he did not buy all there was of the ſame quality—that others in the 
| neighbourhood deal with the ſame perſon alſo - that he does not keep any 
account or take any particular notice of thoſe he ſells powder to; they can- 
not riſe to the dignity of being noticed on this ſerious bearing. It is the 
mere opinion of the witneſs, formed from premiſes ſo equirgcal and open to f 
objection, that every man of experience muſt ſee that the opinion itſelf is 
raſh and thoughtleſs in the extreme. So remote and improbable was this 
connection that it did not occur to the witneſs or agents of the proſecution - 


for a length of time after the murder, though Donagan was apprehended ' 


and examined in their preſence the next day in the very place. The gen- 
tlemen's fourth ground of charge is founded on what paſſed at Mr. Lo- 
_ gan's, as related by Jacob Miller. I confeſs myſelf perfectly at loſs to know * 
| where to begin to give a ſerous anſwer to this part of the accuſation. 
The only fact upon which it is reſted, is that he was there at the ſame 
time M*Manus was, who went armed to guard himſelf againſt the conſtable. 
It cannot be pretended that they were there on any formed:defigns, as there 
is no proof of any ſuch thing, and it is expreſsly proved, that Logan and 
wiſe were in company with them. Tt cannot be pretended that Donagaa 
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took any part in the improper conduct of Me! Manus, or countenance! him ig. | 


it, as their own witneſs proves expreſsly that he did not. Indeed, fo en- 
tirely harmleſs and unlike a prelude to murde was the ſcene, that even theit 
witneſt tells you he Joined them, and ſpent at leaſt half an hour in thelr com- 
pany drinking with them. If merely happening to be in company with 


Me Manus, furniſhes any evidence againſt Donagan's life, I ſuſpect the nei 


proſecution for aiding to commit murder that will he heard of in the County 


of Dauphin, will be againſt Logan an! his wife, not only ſor being in 


company with M*Manus, but allowing him to be at their houſe—and a- 


eainſt Jacob Miller for intermixing an l drinking out of the ſame glaſs with ' 


a man who intended to commit murder. How tottering muſt the furer- 
ſtiucture be which ſtands in need of ſuch arguments as theſe to ſupport it. 


As the cauſes of objeQion multi; Ty they increaſe in ingenuity and curfof ty, 


of this we have a very ſignal diſplay in the fifth head of accuſation. Dona» * 


gen, the opening ſays, the night of the murder had the precaution to ſleep. 
at Mr. llig's. The whole guilt of this propolition ariſes from the language 
in which the gentlemen have expreſſ*! the fact, and not from the fact itſelf | 


which pointe-ily im pugns it. He ſays, had the precaution which implies 


contrivance and defign, and imports as uſed here, that Donagan went there 
to avoid ſuſvicion and to conceal his being concerned. The ſact as related 


by Mr. hig, i is, that he came there to ſettle with him, ſtaid all night, and 


when they were about beginning t in the morning, the conſtable came and 


took him. That Pat. expreſſed ſurprize at the murder, but neither changed * 


countenance nor expreſſed any backwardneſs to go. Does all or any of 


theſe circumſtances ſhow precaution, or furniſh any evidence of it? If ſucß 
conduct ſhows precaution, I would be glad the gentlemen would point out 
that behavior on ſuch an occaſion, as they would account indifferent. At 
one moment the gentlemen make him the author of the plot, c riding in te 
whirlwind and dircQing the florm 3? at another, when the moment of e execu- 
tion approaches, they aſſign to him the timb/ity of the hare, ſeeking ſhelter 
from the tempeſt he had created. Is it not on the contrary, the conduct of 


a man conſcious of no crime? To help out this forced conſtruction given to 


con lucl in itſelf ſo indiſſerent, the opening ſtated, that Donagan was very 


anxious, and inſiſtel to have ſome perſon to ſleep with him that night: 
but when we come to hear the evidence, this allegation is not only not proved. 
but ex; reſsly diſproved. Obſerve then the dilemma to which the priſoner is 
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redychd by this mode of reaſoning. ke is to ame going to Me. Illigh 
| Th night, becauſe, the proſecution ſays, it ſhows precaution, which evinces! 15 


oyledge of the plot; and if he had been ſo unfortunate ag to have ſlaid at 5 | 


Hauer's, the gentlemen would then have. made that demonſtration. pla of. 
his guilt, ., So that going or ſlaying, his fate was ipeyitable. Death was hie 
doom. ; This mode of arguing reſembles the bed of the bloody and inbunian. 
Procruſtes 3 ; if the victim was tod long, he loꝑt him off—if too ſhort, he ex- 
| tended the ſhivering members till they fitted} The fixth and laſt bead which, 
the proſecution has endeayored to reſt upon; relates to whiat . paſſed in Jally: 
| when the priſoners were intoxicated; as related by Mr. Rahm. It is not 
incumbent on me to extenuate or in any way excule. the impropriety of this. 
conduRt ;—It is apparent. : bat perhaps to a mind ſenſibly alive to the 
failings of human nature, kn apology. i in ſonie degree. extetiuatingz might be 
: found | in the utihterrupred ſeverity of a long and tedious confivement. | Be 
that as it may, it cannot influenge the queſtion now trying · As to Dona- 
gan, it is not entitled to be conſidered as evidence -agaitiſt bim; as declara- 
tions of one man not on oath. cannot affect another; unleſs his conduct in 
the intercourſe countenances and introduces it. Tried by this principle of 
law and reaſon, how do Cox? 8 denunciations affect Donagan? Not in the 
leaf! pothble degree, becauſe they are not only repelled with contempt and 
indignation, as the empty threats and lying ſuggeſtions of Aa mind ſtung and | 
goaded to madneſs by abuſe, inſult and degradation i 1 but be ſolicits, , chal- [ 
lenges, nay even defies him to tell every thing he knew of him that was con- 
ſiſtent with the truth: If Cox had known any thing prejudicial to Donagan, 
is it poſlible t to believe that this tteatmeat of him in the ſituation in which he 
was, would not have given vent to it? If Dofagan had not been conſcious 
chat Cox could not ſay any thing of him which would be prejudicial, can it 
be believed that he would thus have acled with the boldneſs of the lion at a 
time when the fawning 4 of the ſpaniel would. have been his only chance of 
ſafety ? The ceatleman'y maxim is, that when liquoris in, wit is out, which. 
applied to Cox, ſhows he bad nothing to diſcloſe, otherwiſe his nau | 
would have given it full vents kd the ſeetet would have been out- 


10 addition to theſe ſtrong marks of Cox's ais being the eſſe of | 
rages. diſappointment and degradation, which is no uncommon weapon 
bf vulgar minds, when overcome in point 1 ſtrength, we find when the tint: 
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arrived chat they were io ge into eflect, by being Alfeieled 46 this Judge, and 


Partick ſtili eomtitived 6ppoſcd'ts à recontilidtion, unkeſs Cox would tell 
what he knew aof hint; that Co devlares he had Wronged fim. This & 
detitly:was the truth 3 for we find, When Cox was called oh by dne of the 
gentlemen concerned for the proſecution, to enqtire if he would confefs; 
which call alone, unſdfiefted and wihatked for by the prifoher, pledged the 
Common weulth to inſure his impunity againft any thing he diſcloſed; he dea 
clared in the moſt ſolemn manber before his God, thit he knew nothing to 


reveal. Is it poſhble to believe; if Cox had been the man this proſecution 
repreſents him to be; that wheti tempted by every thing human that his ſoul 
could wiſh=impunity againſt his crimes, and liberty from his cloſe and hard 
cotfinement, at the moment when tliis trying hour was rapidly approaching# 
that he would not have made full diſcovery as the means of his ſafety ? 
Surely. not, if you judge him by the ordinary principles of human action 
But permit me to aſk you what thoſe ſecrets were, which this intoxicated 


man ſaid he would diſcover? It no where appears in the evidence=the in- 


genuity of the gentlemen has not found a name for them==« ſhadows; clouds | 
and darkneſs reſt upoh them.“ Whether if they actually exiſted (Which I 
_ utterly deny from the bmplexion of the evidence) they related to this buſi- 


neſs or to any other matter, is altogether unknown: And when the 


queſtion is, whether theſe men are “ to be or not to be, I am ſure your 
inclinations will voncur with your aaf n W to Foe! into this una 


een to en wle. l a1 ; 
In this Abe geted T have 8 to 1 you to the prineiples 

of evidence which enter into-this diſcuſſion; by explaining them and pointing 

out their application to the different parts of the evidence and their opera- 


tions upon it: but as the principles of every ſcience as well as thoſe of the 


lw, muff in their nature be conſiderably abftracted aud theoretical, and of 


cbs!urſe not fo impreſſve on the minds of men unaccuſtomed to the habitual 


uſe of chem, as the cafes which gave riſe to them, I muſt ſolicit your atten· 
tion while I ſhowro you the practical . of them from a few adjudg- 
ed er. 

neee oflife bels ihe cnfiebieg of nature and of mins 
1 nifeſſeg the RO ne. i, It has therefore become 
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He 0d decking pfogr 1 coun on ade tat all preſuragtve ents 
"genge ſhould be admitted cautiouſly, Fi * lay holds 3 it, is better that tem 


7 2253 ——— 921 143 
guilty perſons ſhould eſcape, * that * 1 1 i 39 


ould ee 2. & 15 
Je N Ia, 
Bla. 358, In the cafes I am.abovt 1 to read tg yOu, 1 the grounds of fth 15 K ys 


bn will-be developed, and the moſt ſolicitous regard diſcovered for it. In 
the caſe of the King againſt Jprigg and Oakley, who mere indiQed for Piracy, 

in ſinking a {btp near the Iſle of Men. The evidence gl Mi Hop- 

bus hen e ths caſe of Sprig Jas hn ig WE: fy. 59 I 8 
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"Hom the jorm re 3 hoſt of cireuraſlances all concentrating in «the fame. : 
point—the guil: « of the. priſoners ruſhing on the mind, and calling, aloud for- : 
their conviction: yet, as their collective weight rendered the fact charged 
extremely probable only; 3 but did not neceſſarily induce the commiſſion of- 
the fac, by j them] (as the ſhip injght be s ſprung. 9 or When in her eh 5 
der Kere acquitted, | | 
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1 the caſe of the King apainftMaſon, who. was indiged for l 
and pirageally: burning a ſhip, | to the great damage and defcauding. both the- 
gamers and inſurers, againſt t the form, of. the ſtatute : The. facts appeared 0 on. 
the trial to be as follows: Bal The ſhip was. laden with linen at Rorerdam | 


| « and bound ta Malaga,! in Spain. The geſendant hen he received the ilk 


þ AM 
4 


7 of lading Was ordered by the merchants. and owners to, put in : | 
« Lynn Reals, in Nortolk, i in order to get a Mediterranea paſs.for his  faſe— 
© ty. It was proved by one witneſs, who. was the carpenter of. the ſhips | 

p Ko that the defendant When he game near to Dartmouth Mn -bay, 4amper ed yith, 


SL 


« him to know What be w ould. take to knock the, ſhip on the head, 


wOy HOT . ie Jung! 


95 It was proved by another witneſs 5 that the defengant. gave the ſhip? $ Crew 


« ſome bowls. of punch on the day the f ip Was. burgt, aud wade them all 


f « drunk.; and afterwards.ardered the witneſs. to make a fire in. the cabin. | 
| 


ec where there Was. none for a month befare t that, time; Y which he did. where. 


N BH. vs 27 1 


ce the deſendant and moſt of the crew were going on ſhore, except tre who : 
© were very drunk; and that there was but one bucket belonging to the ſhipa. 
which the, deſendant had. ordergd a ſailor to fling overboarg | the day. befor 


© the ſhip 1 was. burnt. The two ſailors. who. remained Jbl in in. the lip 

© made oath, that they were lleeping there until the ſhip was fo mack o 

fire that they could not relieve her, nor . but that they wers 
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| « carried off bal another tape 8 boat then | in | the kbar Upon this ts 


* the breſumption yas very | 'firong that the ſhip was burnt by that fire whi ch 
& Was "Gift made i the cabin ; bur this being only preſumption, N52 
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The preſſure & theſe Antag a gaiaſl the 'prifoner, fo whe.) kim 
| with guilt, that « one would be induced to thiak, « that even a ray of hope could 
i Farcely” pierge the ally i im benetrable darkneſt; yet, as it was Pefible 
though mofl improbable) that ſhe might have been unintentionally and un- 
k knowingly fired by the two faitors in their drunken reveries, or by other 
means f fil more im probable 5 the p priſoner in favor of life was found not Billy, 
Lord Chief J uſtice Hale, whoſe memory will be revered as long as a laws 
| learning or religion remain upon earth, has recorded the following inflances 
of the deceptive and dangerous influence ol of preſumptive teſtimony, for * 


| 8 any ea of | poſterity. 3 0 


« In ſome caſes preſumptive evidences 8⁰ far to prove a perſon guilty 
Co « though, there be no expreſs proof of the fact to be committed by bim, but 
« then it muſt be very warily preſſed; for it is ' better five guilty perſons 
| 4 ſhould eſcape unpuniſhed, than one innocent perfon ſhould die. >—[Mr, 
8 Hopkins then read the caſe from Hale, 2 9990, as the fame | is cited 
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Here you be how decenful ſuch reftimony i is "5 „ben ha its firongett 
Janguage—The acddual theft—B. ſound i in boſſeſſion of the horſe—in che aft 
of taking him away—and ynable t to give any account of then manner in which 


he came into his poſſeſbon,all irrefiſtably concurred in pointing him out as 
the thief : and yet, alas ! for the infirmities of human nature, the whole 


was a deluſion ; and the i innocent blood of B. was ſpit in t the Fwy ſanctuary 
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Anothe caſe recogniſed by him! is the following.— -[Mr. Hopkins t then 
bead t the caſe of the age and Niece, as cited ante pa. Boob gone 


ell 


! momentous a a queſion. 


7 1 6 . ＋ 
E- MT. 
be ets entreaty, cc Good uncle 40 not kill me, fuppoſed: to be c. pre 
phetic of her end; 35 the uncle? $ artifics, the ellect of hurried "Thought and 
agitating fear and the manifeſt defeRtion of that impoſture, led” the jury ta 


Facrifice the uncle to enſure the peace of the community, and to arenge the 


i nſulted' Janice of it its laws. Lo! | and behold ! the childs grown t to womay- 
hood, while her uncle was rotting in his grave for having murdered her, 


appears. I call upon you to contraſt theſe caſes with the preſent cauſe, and 
i mark ow they blaſt the ſuppoſed operation of "thoſe inconcluſde cir- 


cumſtances — thoſe conjeclured confederagies—thoſe alleged embryo-plots— 
thoſe indifferent aQions—which have been raked together 75 form the ground 
Ns yore of this proſecution, | I ſubmit to you with great confidence, that the 


gentlemen's point blank proof againſt Donagan „ Is perfectly blank without 


any point Land that the teſlimony which was ſtated to be ſo convincing and 0 
demonſtrative of Cox's guilt, is not entitled to be conſidered as even influ- 
encing the beam. Every thing that is doubtful—every thing that is conjec- 
| tural: nay, more, every thing that is probable,” and even highly ſo, muſt 
"cken and die under their influence: Nothing ſhort of that which i is ſo 


manifeſt that it cannot be An can x weigh « on Cars decifion of ſo | 


Lg 


Having gone Uh the teſtimony 1 which has been laid before you on behalf 
of the proſecution, „ and endeavored to meaſure it by the rules of evidence, 
andto weigh it in the ſcales of reaſon, as it relates to both the priſoners, iy find 
myſelf impelled to congratulate the humane feelings of every perſon who 


hears me, that it is not only found W but t greatly Ee eſla- 
bum ci either Wy the charges, 


But although the reklvera might with great ſaſety rely on the groundleſſ- 


neſs of the proſecution for their deliverance ; yet, impreſſed with a due 


ſenſe of duty to themſelves and a reſpecful deference for you, they have fur- 
niſhed, and we have laid before you (the only : additional evidence which the 
nature of the caſe admits of on their behalf) the moſl ref] pectable teſtimony of 
both the priſoners having, before this calumny was created, extenſive- 


iy and uniformly ſupported t the characler of quiet, induſtrious, ſober and 


Noel men. 
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end the law they mult be found not Pg: 


1 Abe, is the innocent man's coat FOB on the Sd of trial. Though in the 
xicilludes £ of, human affairs, it is not. for him to prevent the arrows 6 * 
Fiction, heing pointed again} | him; 13 Vet rare muſt b he the inflance, i if i it ever 
PECUrs, ; in 9 It « does not ot protect a aol Jars him from, fon ep aim, 


e s e 
Ponant ende in favourr of | Dong, remains tn he nates, "Though 
evly appriſed of the ſuſpicions-abainſ him, we find he.nexer offered 3h clude | 


them by eſcape, notwithſtanding, bis unreſtrained liberty for. a; number gf 


Weeks gare him the molt ample opportunity of eſſeqing it. Is this the can+ 


duc of a man, immerſed i in humap blood on hen the x gl | exe fb ail : 
Hole Guin were heut 

My AS, well might Se „ ” cid 

$4 7 Perſdade the hugted deer to harbour in his den“ N 

re for a man whoſe ſoul was ſo polluted as ine gebilemen aul hare Dona 


bu 2 


s to be, to perſuade himſelf to ſtand his ground on ſuch an.oggaſion and 


with ſuch opportunities of fleeing, it mult be repugnant to every feeling of 


| human nature.. Having experienced from this honorable Court, and the 


| +entlemen. of the 3 juryz every attention and indulgence which gould conn” 


do a fair and impartial diſguſſion, on hehalf of theſe uphappy men as well 
ED for myſelf, I feel myſelf hound to tender them my humble and moſt grate- 
Jul thanks. Conſgiovs that this jury will remember with aecuracy-—will ex- 
mine and gampate with caution ill reaſon and deliberate with im- 
partiality and candor—and will decide with that ſolemnity vrhich exalts public. 
juſtice, on the teſtimony alone, I ſubmit with great cheerfulneſs to them the 


Kate of theſe unfortunate men, under a full ene rf PPAR: the. er 
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Meſſis. N Hart, 9 SMB, and 8 . 


TROP Counſel for, the Commpanealth NED. 

Groruanan, or TE JURY, | | 
However painful may be the taſk which we are now to 1 wa yet it i 
a duty we are bound not to ſhrink from. There is juſtice due to the cam- 
monwealth as well as to the priſoners ; if they are guilty they deſerve to bg. 


publiſhes; and it will be required 10 öttt beds; that 4+ Mbutk endeavduf 
by u full and Correct, yet cancid flatemenit of the Tags,” and juſt a argurbent 
arfling out of Tuch Fatts; thit they may tit Kaße upon milidken pridciples 
of humanity ör compafhonh. We ate fot bound to 36 further, or to ebf 
dur paſſions in a cafe of this nature; And alth6ugh it has not been frequent WW 
it capital cafes to call in the aid of additional eduiifel vii the part of the 
flate z yet when the complicated nature bf this caſs was conſideted, the 
probable lenieth of a number of trials, aud the many able and gedioht coul 
employed for the different priforiers;” the duty, faling alone upon the pub 
lic proſecutor, would have been laborious in tlie extreme. It was; therefore; 
in this remarkable caſe thought prudent to engage other counſel, not for Lone 
| en of en but to "(fk in the fair e of the facts. 


The er at the 14 have been very ally deſended-: Every thing Fr 

could poſſibly be done or ſaid for them, has beer dont and faid by their 
counſel. And if the reſuk of this important trial ſhould be unfortunate to 
them, it will not be becauſe the greateſt exertions have not been uſed oi 
» their behalf; 7 for W hate PE their FEY OY towards them. 


j- 11 becomes us; u with as much elearneſs as we are able, to conſidef 
tte arguments you have heard on their behalf, and to oppoſe to them fuclt 
reaſoning upon the facts as we ſhall judge proper. You will give ſuch weight 
to the arguments on either fide as you ſhall coolly and detiberatelythink they 
deſerve. If the reaſons for an acquittal are ſtronger than thoſe for a convic- 
tion, you will, of courfe acquit. Having done our duty faithfully, but 
preſſing nothing unduly; we ſhall leave: the: fare of the priſoners with bid ; 
mw ME 0 that ph will da as your mn 895 es Jen. 
We, on our . do Mderd 1 believe; that; when the whole eridence lu 14 
confidered, and deliberately weighed by you, there can be little doubt bur 
the reſale muſt be unfavourable to tlie priſoners: If we did not believe this, 
upon rational grounds, it would be unpardonable in us to preſs for a con- 5 
viction, which will affect the lives of theſe men. But we are to 'Convines 
your underſtandings, not to inflame your paſſions. ek £) 


„ W + 


Gentlemen 1 there are three priſoners. before you 5 A betber os are to lis. 
br to die, depends upon your verdict. We are to conſider how the evidence 


applies to each of them. With relßec to J ohn Hauer j it would have been 


neceſſary t to have ſaid but little, if we did not conceive that the circumſtan- 
ces relative to him, furniſk the ſtrongeſt evidence to account for the conduct 


of the other priſoners at the bar. It is with an eye to them that we find 


ourſelves conſtrained to detail, ſomewhat minutely the wicked conduct of 


| John Hauer; not that we think it neceſſary to induce his conviction, He 


ſtands before you undefendedz {elt- condemned; a melantholy inſtance of the 
* of man! 


We mean to how, gentlemen, a deliberate, Jorig reel plan. on 
the part of John Hauer to deſtroy the lives of the two brothers of his own n 
wife. That he made a variety of efforts to accompliſh his dreadful purpoſe, 


alone, unaſſiſted; with every poſſible degree of art to prevent a diſcovery; 
All theſe efforts failed. The ſignal eſcapes which they made, ſtrongly mark - 
ed by the finger of Providence; ſeemed to make no ĩmpreſſion upon his cal- 
lous heart. He was determined to perſevere in his ſcheme of blood, until 


the innocent victims of his vengeance ſhould be laid in the duſt. With this 
iniquitous. view, we find him combining with the worſt of men; men who 


would not ſhrink from murder; fit for ſtratagems and aſſaſſinations, and who 
from their hardened minds, were competent to afſiſt hint in the dirs plan he 


| had conceived. 


Gentlemen, it is hard: to believe that a crime ſo raalignint, fouls be mY 
liperately contrived merely from the malice of the heart; where no previous” 


provocation exiſted; no vengeance was to be gratified, unleſs ſome hope of 


advantage was to reſult from the deadly deed. But it is not difficult to 
trace the ſordid | motives which operated upon the mind of John Hauer. 
The teſtimony, upon this point is expreſs and conclukve, It was, the inor- 
dinate deſire of wealth that gave a ſpring to all his actions. So ſtrongly did 
it influence him, that he was content to grow rich by iniquity ; and if his 


dprling object could not otherwiſe be accompliſhed, he was willing to * 


tain it 7 imbruing his guilty hands in his brother's blood. 
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Scarcely had old Peter Shitz grown cold in his grave, thax the baſe Aiſpo- 
ftion of the priſoner began to ſhow itſelf, He became diſcontented with 
the proviſion which his father in law had made for him; ; and he attempted, 
without any ground to ſupport him, to conteſt the old man's will ; and ac- 
cordingly entered a cave againſt the probate of i it, in the regiſter's office 
of this county. But he was obliged to relinquiſh this vain purſuit. It is 
immaterial to inquire why Peter Shitz gave a leſs portion of his property to 
the wiſe of John Hauer, than to his ſons. Every man has a right, by the 
law of this country, to diſpoſe of his own property, by will, as he pleaſes. 
Probably he might, with an exaQ eye, have beheld the demerit, and ſordid 
diſpoſition of his ſon-io- law. Beit as it may, having ſo willed it, it was 
the dur of that ſon-j in-law to acquieſce: 


: Finding it was not in his power to invalidate the old man's will; in pur 
| Tuit of the ſame object he endeavored to work upon the fears of his brothers; 3 
the ghoſt of their departed father could not reſt, unleſs they would conſent. 
10 ſhare the property he had left behind him; more equally. Gloomy ſuper- 
ſition mult be called in to work the wonarous effect ! ! Their reverence ſor 2 
deceaſed parent, andan anxiety that his troubled ſpirit ſhould again repoſe 
In peace; he ſuppoſed, would induce them to endeavor to atone, by a dif- 
C ferent diſtribution , for the ſuppoſed injuſtice their father had committed up- 


bn earth Peter Sitz, whom you have ſeen, does not appear to be poſleſ-- 


ſed ofthe ſlrongeſt mind: How F rancis was, we know not: Probably he 
differed not much from his brother: Minds ſuch as theirs might! be well fit- 
ted to receive thoſe ſtrong impreſſions by which ſuperſtition chains down the 
underſtanding, and keeps it almoſt conſtantly under the dominion of fear. 


Even in our day, the ſame belief which prevailed ; among molt nations in the F 


rudeſt ſigges of lociety, that the dead can aſſume a viſible form, and reviſit the 
living, fixes a firong hold upon the weak and uninformed z nor has the bright | 
ſyſtem of Chriſtianity yet been able i to eradicate i its baneful influence over 
many minds. Under the powerful dominion of ſuch a belief, there is no 
knowing how far the infamous art of Hauer might have wrought upon the 
weak minds of his brothers. But this impoſture was accidentally detected 
by Hoffman. He dragged the ſpirit from his lurking hole. It was not then 
unſubſtantial air; but a living body, clothed in fleſh, in the ſhape of Hauer; 
He intreated him not to tell; but the 1 5 old man; who had been the 
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affettionate ſervatit of their father, immediately told them of the impoſition, 
This plan could then ſucceed no more; his deep laid contrivance was de- 
tected and expoſed. But ſtill he did not relinquiſh his point. He went on 
ſtep by ſtep, and every ſtep he took, he increaſed i in guilt, He prepared 
his horrid mind for the moſt cruel actions. Thie youth and fimplicity of Pe- 
ter Shitz rendered him a proper ſubje for his malignant art and practices. 
He was able to bend him to his purpoſes. He is ſcarcely, at this day, 
more than eighteen years of age. Credulous to the extreme, he was 
induced, by Hauer, to believe the greateſt abſurdities. At the period 


we are now to ſpeak of, Peter lived in the houſe of his brother - in- law⸗ 


He was, however, deſirous to leave it; and accordingly hired with his cou- 
fin at Tulpehocken. This would have deranged the plan that Hauer had 
formed for his deſtruction. He prevailed upon him not to go, by reaſons 


addreſſed both to his avarice and his fears. He perſuaded him that every 


morning, by ufing certain drops, by ſome kind of magic, he might receive 
a purſe, with five doubloons in it; a mighty charm for him, if he ſhould be 
able to accompliſh it! But left he ſhould be in the way of advice, and better 
information, it was neceſſary to keep him from his friends. Ile was told, 
under the moſt ſolemn imprecations and unmerciful oaths, that Shzfer and 


| Bomberger, the executors of his father's will, were determined to bind him 
out; that they came every day for him, and declared they would have 


him dead or alive. 'Terrified at this, he was induced to conceal himſelf 
He dared not to go to his confin's at Tulpehocken, for there he would be 
within the reach of his ſuppoſed enemies. By theſe means, with the aid of 
oaths and falſehoods, he fixed a reſtraint upon the young man's freedom of 
will and action; and by impreffing him with an ungenerous fear of his friends, 
he kept him completely under his own power. This could not be ſuppoſed to 
laſt long. No time was to be loſt to bring on the tragedy he was about to 


act. There can be no doubt but that poiſon was, at this time, the means 


he meant to employ. Whether Hauer was the ſecret occaſion of the gene- 
ral ſickneſs of the family, which has been related to you, by mixing ſome- 
thing with their food, without their knowledge, we can but conjecture. 
He had frequent acceſs to the houſe ; and the idea certainly correſponds 
with all his conduct afterwards. It is a ſtrange circumflance unaccounted 


For. The next circumſtance is, his bringing the three phials from Lebanon ; 


aud having "ey Peter with the idea that the drops in theſe phials were 


to empower him to procure the daily purſe; he induced him to drink of hem 1 
It is to be obſerved that Peter was reluQant, and ynwilling to taſte them; 
but Hauer aſſured him they would do him no harm. Accordingly, one 
evening, defirous to cloſe the ſcene, he perſuaded him to try to procure the 
purſe; and the better to deceive. him, he himſelf drank firſt out of the large 
phial; but the ſmall phials, which he ſuppoſed to contain the deadly draughts 
he never touched; and when he thought Peter had taken ſufficiently from | 
them, and that the great end would ſoon be accompliſhed, he told him he 
would not try that night, he thought it was not worth while Can any one | 
then doubt what were his motives in perſuading the boy to drink out of thaſks | 
|  phials? Fortunately, however, for Peter, Hauer was deceived in his me- 
decine: it turned out to be innocent and ineffeQual z. the potion he procured 
from LERBANOX was NOT STRONG ENOUGH |, Failing in this, other means 
muſt be purſued. Since the drops would not operate, another ceremony 
muſt be gone through, Under the continued idea of trying for the purſe, 
ble and his brother Solomon led him down to Wolferſberger's barn, a ſolitary 
ſpot, remote from any houſe, where no aſſiſtance could be had, and where 
the horrid buſineſs could be carried on without anyhuman eye to obſerve them 
But Providence was watchful over the fate of Peter Shitz. The baſe cons 
|  trivance was again defeated by an unexpected accident; and the young man 
has providentially ſurvived to tell the diſmal tale.—In this loneſome place, 
in the ſilence of the night, (under ſuch influence was the weak mind of Peter 
Shitz) Hauer had addreſs enough to cauſe him to faſten a rope round his neck, 
5 with the end of it tied to the upper joiſt of the barn. In this lituation he 
was prevailed upon to believe, that a ſpectre would appear with the purſe 
of gold. When it was thought that he was ſecured, and that nothing up- 
on earth could reſcue him from death, Solomon Hauer puſhed him from his 
Rand, that he might hang and die. But the rope broke, and he fell upon the 
threſhing floor of the barn, which he ſtained with his blood. The miſcre- 
ants fled, and left him, in this unhappy ſituation to ſhift for himſelf, and 
eſcape if he could. Gentlemen, how callous muſt that man's heart be, Who. 
could do theſe things! Though all his ſchemes had hitherto been blaſted, 
yet his hardened conſcience was never touched with remorſe ; he ſtill perſiſted p 
in his diabolical purſuit ! On their return to Hauer's houſe, Hauer expreſſed 
a regret that things had all gone wrong. No doubt he was difappointed im 
the moſt ardent wiſh of his heart; he panted * the deſiruction of his brow 
1 — 
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Wers. By day and by night, for years, it had occupied all his thoughts. N 
is ſtrange, gentlemen, that after all theſe things, the eyes of this young man 
were not opened. He ſtill continued the dupe of the artifice of his brother 
in-law. He promiſed not to tel : And the better to prevent a diſcovery x 
and that it ſhould not be known that the ſkin'was taken from his neck by the 
rope, he accompanied Solomon Hauer, by the dire tion of John Hader, to 
their father's plantation near Bethlehem. Had Hauer fucceeded in this laſt 
wicked act, it is more than probable he never would have been brought to 
an account for it. It was artfully conceived ; and it would have appeared 
fo like an act of ſuicide, chat a diſſerent ſuſpicion would ſcarcely have been 
" awakened. As the fact really turned out, and perhaps with a view to re- 
new the attempt, we find him propagating ſtories that Peter Shitz was de- 
ranger, and that he expected he would endeavor to take away his own life = 
that in caſe he ſhould fall the victim to his avarice, it might be ſuppoſed to 
be a conſequence of melancholy or inſanity. He however told different ſtories 
about it to different people. He related the ſame circumſtance in ways to- 
tally inconſiſtent with each other. Fo Jacob Mehs he declared that Peter 
had really attempted to hang himſelf; and that he juſt diſcovered him in 
time to cut the rope ; that he ſtruck kim until he brought the - blood from 
him, which, if he did not believe it, he might ſtill ſee upon the floor at 
Wolferſberger's barn. To Wolferſberger himſelf he told only, that he 
thought Peter would hang hi:nſelf; that he was.ſometimes out of his head 3 | 
ſometimes had a piſtol in his pocket, and ſometimes a rope. That, the ſe- 
cond time, he followed Peter to the barn, and found him concealed in the 
clover hay ; that he ſtruck him until he fell upon the floor; and that if he 
did not believe it, he might go up, and he would ſee the blood upon tho 
_ threſhing floor. Wolferſberger did indeed go up, and he ſaw plenty of 
blood upon the barn floor. But he ſaw. more; he ſaw. what Hauer did not 
expect or calculate upon; he faw the broken rope lying near the blood 
Gentlemen, it. is truth only that is uniformly confiflent. When people take 
. Pains to conceal the truth, the very means they purſue, for the purpoſe, 
moſt frequently leads to detection. They will tell fo many different ſtories 
that they cannot balance together ; when they come to beweighed in the ſcale 
of probability, no room can remain to doubt of their falſity. Such is the 
_ wiſdom of providence, that villainy is often (poles by the wy Ways 
which it ſeeks for concealment. 
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his brother Solomon, thus failed. Means more bold and deſperate muſt bs 
reſorted to. That he employed a number of perſons hardened enough to 
commit the fact, is beyond a doubt. Who they were, is your preſent in- 
quiry. The heavy charge is brought againſt the priſoners Donagan and 
Cox. The confeſſions of Hauer you have heard read, 
you that they are evidence only againſt Hauer himſelf, and not againſl the o- 
ters; that it ſhould not affect them, and that you muſt ſeek for other evidence 

of their guilt. 'To all this we agree. The confeſſion, however, proves a 


very material circumſtance z that a conſpiracy of the moſt dark and dreadful 15 
nature was formed to take away the lives of Francis and Peter Shitz; that 


the price of blood was agreed upon. Who were the actors in this bloody 
tragedy remains to be inveſtigated. When a conſpiracy 1 is once formed, the 


act of one conſpirator is the act of all; but then we muſt, it is true, firſt prove 
the connection between them. The artful management of thoſe concerned 


in this caſe, has really rendered this difficult. 
have recourſe to preſumptions. 
markable nature; and ſhould they even not be deemed ſufficiently ſtrong to 


To diſcover them we muſt 


ö warrant a conviction, yet they muſt forever leave the mind unſatisfied of the 

We will ſhow you, therefore, gentlemen, how | 

the ſubſequent facts and circumſtances, and matters which will be brought 
| home to the priſoners, are connected with all that happened before, and 
are exactly of the ſame kind, and appear to have the ſame object as thoſe 


- innocence ol the priſoners. 


which preceded, and which relate to Hauer alone, before he had any know- 
| ledge of Patrick Donagan. (See 6th Term Rep. 528.) We conceive it 
Impoſſible that ſome of the circumſtances could have occurred, or that ſome 


ofthe expreſſions of Donagan can be accounted for, unleſs he had had an inti- 


mate knowledge, from the lips of Hauer bimſelf, of all that had already 
been done, and the deſigns he had in view. The connection of Donagan and 


Hauer, and the time when Donagan firſt became an inmate at Hauer's 


| houſe, more than a year ago, though the force of the obſervation has been 


endeavored to be weakened, are very material in this caſe. Tt muſt have 
been then that the ſyſiem began to be changed. And we think that it will 
appear that Donagan had an aclive handin all that followed. Previous to this, 


Hauer had no knowledge of theſe Iriſhmen, M*Manus and others; one of 


Every attempt which Hauer made by: himſelf, or with the affiſtance of | 


The Judge has told 


Some of thoſe preſumptions are of a re- 7 


| whom, it is decided, is guilty of the fat; he kney nothing of their diſpoſi, 
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bons and characters, and their fitneſs for the work of blood. Probably he 


never would have thought of them, if they had not been brought to his know 


"om by thelr own obo OE 


\ 


But it is ſaid, all this i is preſumptive evidence; it is dangerous tb whe on 


It ; and they have read to you ſome law caſes upon the ſubject, and have 


applied them artfully to your paſſions. | If not rightly underſtood, they may 
do much harm, and almoſt in every inſtance arreſt the arm of juſtice. We 


will endeavor to do away the effec that the gentlemen have deſigned to bring 
about, in their obſervations upon them, and to ſhow you the true ſtate of 


the law upon the ſubject, before we proceed further; and we truſt we ſhall | 


not break in upon the rules of law as they really are z for they are founded 
in W and Fre | 


| . gentlemen, it i ſaid in 2 Lord Hale, 289, that it is better five 


gniity perſons ſhould eſcape than one innocent perſon ſhould die, and Mr. 


Blackſtone adopts the ſentiment, in his 4th vol. 358. All this may be well 
enough to induce a reaſonable and neceſſary caution. But the principle is 
very offen introduced, as it has been upon the preſent occaſion, as an . 
ment againſt any mate at all e Pega evidence. 


e however FOO it may be to We too mich from a 
Engle, ſolitary circumſtance : yet where a number of circumſtances combine, $ 
where they all ſeem to unite, to correſpond „and lead to the {ame concluſt- 


ons, though any one of them ſeparately might appear trivial and inconcluſive, 


(carcely be miſtaken, Why does the law permit you to hear ſuch evidence, 


if, the moment you have heard it, you are to throw it aſide as deferving 


5 of no conſideration! ? When a caſe is brought before you, which de- | 
pends not upon poſitive proof, but upon a variety of circumſtances, tend- 
ing to prove a certain fact, as honeſt men, regarding the ſolemn oaths you 


have taken, you are bound to conſider it, with the aſſiſtance of the Court, 
deliberately and maturely, to give it all the weight it deſerves; and if it 
carries with it conviction to your minds, it is your duty to adt upon it, 


fearleſs of the conſequences 1 uſeleſs, , Otherwiſe, would be thoſe reaſoning = 


faculties, and that capacity to judge, which God has given you. You are 
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not to rejeR ſuch evidence, becauſe it may be called preſumptive evidence 3 
nor becauſe a great and benevolent Judge, in the overflowings of his huma- 
nity, has declared, that it is better five guilty perſons ſhould eſcape, than 
one innocent man ſhould die. If ſuch expreſhons are thus perverted, and 4 
weight given to them, which it was certainly never intended, (and it would 
be unreaſonable) they ſhould have, what, gentlemen, is to become of the 
Juſtice of the country in criminal caſes ? Inſtead of hve or ten guilty perſons 
eſcaping, ſcarcely one could be puniſhed. The midnight murderer calls na 
witneſſes to behold his guilt! If not upon preſumptive evidence, how are 
you to trace out half the yallainies and crimes of murderers and felons ? 
They muſt all remain unpuniſhed. A jury, under the continual dread of do- 
ing wrong; are never to do right. In more than half the crimes that are 
committed, no poſitive proof could poſſibly be procured. How are you te 
diſcover the dark aſſaſſin, unleſs by tracing the means by which, or the mo- 
tives for which, he committed the deadly deed ? Former grudges, threaten- 
ing expreſſions, other unſucceſsful attempts, eſpecially where great advanta- 
ges are expected to reſult from the act; the purchaſe of poiſon, or other in- 
ſtruments of death, without being able ſatisfactorily to account for them: 
and a variety of circumftances, unuſual and extraordinary in the condud of 
men, and which can only be calculated for miſchief; and not otherwiſe ac- 
counted for, muſt, as the caſe may be, be brought up, when the unhappy 


occaſion ſhall require it, to be publicly inveſtigated ; and upon their ſtrength A 


or weakneſs, muſt the objects at whom they are pointed, ſtand or fall. But, 
gentlemen, do the caſes which have been read, lead to the abſurd concluſi- 
ons you are requeſted to draw from them? By no means. The two inſtances 
put by Lord Hale, are caſes, where the very killing was never proved. Where 
it was even preſumed that a murder had been committed, and therefore he 
tells us, that he never would convict of murder, unleſs the fact of the murder 
were proved to be done, or, at leaft, the body found dead. That is not the 
caſe here; there is no doubt here that a dreadful murder has been commit- 
ed. That being the caſe, Lord Hale no where ſays that we ſhall not have 
recourſe to preſumptive evidence to diſcover who the murderer was. He 
does, indeed, ſay, it muſt be wax Lx uſed. Be it ſo. To this we have no 
objection. Conſider it well; but do not ſuffer yourſelves, by * W e | 
as you have heard, UNWARILY to reha. = 


MY ” = ? g [4 ? * f eee n © ia. at. te wy K 
p Fill FP dts. „ 
4 7 þ "bu * 
| 5 2 1 
g 
11 « : 
{f 1 77 : * 
& , P 
| 3 | | | 


With reſpect to the caſes in 8 Mod. they are not difficult to be anſwered) 


Whether they are truly reported or not, we cannot aſcertain here; the book 
which contains them is certainly not a book of very great authority. Inde- 
pendently of that, the caſes in themſelves carry with them no intrinſic weight; 


They eſtabliſh no rule of law; nor does any judge undertake to declare that 


preſumptive evidence is not ſufficient to induce a jury to convict in a criminal 
caſe. Theſe caſes do indeed inform you; that the evidence being only pre- 
ſumptive, the juries did not think proper to cbnvict the defendants... What 
ſort of juries they were; or how they were directed by the Court, no where 
appears. But in one of the caſes the acquittal ſeems to us extremely ſtrange 3 
we mean the caſe of Sprigg and Oakley. We know not what kind of evi- 
| dence that jury might require: The ruuning the goods on the coaſt of Ire: 
land; the repair of the boat; the rapid increaſe of the water; the owner re- 
maining under deck all the time; the circumſtance of the purchaſe of an 
_ uſeleſs auger; the refuſal ofthe waſter to ſuffer the ſailors to go down into 
the hold for the purpoſe of a ſearch 3 and; above all, the falſe pretext that 


both the ſhip and cargo were loſt, when the cargo had actually been landed in 


Ireland, pointing out the great object of thedeſtruction of the ſhip,we conceive 
ought tobave placed the matter beyond a doubt with reaſonable men. That j jury 
do not appear to have been ſuch. There have, however, been juries who have 
acquitted againſt the plaineſt proof; there may be ſuch again; and thoſe caſes 
might be brought to apply to the preſent, equally as well as the two caſes in 
Sth Mod. We think no jury in this country could reſiſt ſuch evidence as 
was produced in that caſe: The beſt that can be faid for theſe caſes, is, that 
the facts of burning and finking the ſhips did hot conclufively follow fi om the 
eircumſtances proved; they might have happened from other innocent cir- 
cumſtances. But then this abſurdity follows, that a bare poſhbility of inno- 
cence, is, in ſuch caſes, to deſtroy the moſt rational ground of preſumption 
of guilt. - Upon the whole, we hope this jury are to be guided by their own 


Judgments z and not by what a jury in any other caſe has done; when for 


-aught we know, that jury might have been compoſed of the moſt ignorant or 
the moſt corrupt of men. As to the caſe in 8th Mod. 249, where Gilbert is 
made to ſay, . that a man ſhall not be found guilty and hanged upon pre- 
ſumption,” it falls within the caſe cited by Lord Hale ; a man was indi 

fu ed for ſealing the goods of a perſon unknown, - merely becauſe he would not 

give an account how he came by them; and he was thought to be too poot 


* 


to come by fuck property honeſtly; 7 but no ſtony was ; proveden ever to o bark 
been committed, nor were they able to ſhow any other owner of the goods. 
To have convicted | in chat caſe would indeed have been to have built up pre- 
fumprion 1 upon preſumption. ———Gentlemen of the j jury, we will drop 
this point. The evidence i is properly admiſſible 3 you are to judge « of its | 
force; we have endeavored to do away any improper elfect which the read- 
Ing of thoſe caſes by the gentlemen 1 bare bad ;—and we leave the he lan 
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1, gentlemen; you compare al the idee together, you u wi his F 


10 connecled , that the htter circumſtances could not' have exiſted without 


the former. Can it be reaſonably ſuppoſed that Donagan was ignorant of 
the defigns of Lauer aſter what you have heard? Who but Hauer couldhave 


informed him of the wiederkomme drops ? A langer to this « country, un- 


acquainted with German terms and ek preſons, where could he have acquir- 
ed the notion of any ſuch thing, unleſs by x reaſon of his intimacy and con- 
neftion with Hauer ? For we do not find any other perſon than Hauer, who 
knew any thing about ſuch a medicine, or that had ever heard of the name. 
And we well know they were drops ſo called by Hauer, and he had attempe- 
ed to make uſe of them, long before we hear of any acquaintance between 
him and Donagan. We think it is very evident, too, that he knew the ob. 
ject to which they were to be applied. But to oppugn this, you are told | 
that he was under a belief of ghoſts, and that he wilked; for certain purpoſes, 
by means of thoſe drops, to raiſe up the ſpirits of the dead; that he had heard 
of this magic power attributed to theſe extraordinary drops, and was anxi- 
dus to procure them for the purpoſe of experiment. Strange ſuggeſtion i 
They have told you that Donagai does not want uriderſfandin ing ; and yet | 
they would have you believe him to be the verieſt "fool upon earth! Wat 
man is there of any  underſlanding, who can for a moment it ſuppoſe that the 
grave cau yield up i its contents, or that departed ſpirits have po 50 wer to hold 
converfation with man! 'Theſe are all the viſionary lis of an heated 
brain ! the creation of a diſfurbel fancy] For the minds of thoſe who are 
under the rational influence of the religion we profeſs, muſt diſcard fuch ideas 5 
and muſt be perſuaded mat the grave has not the power to ſurrender up its 


dead, until the laſt trump ſhall rouſe them from the long ſlumber of ages f 


That he deſigned to procure wealth by Gow be of theſe A; \ we beter But 
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ir! was by adding to the number of the dead , that he expeQed- to accomplids 
this end. How elſe do you account for his anxiety, and his earneſt deſirp 
to procure the drops, when he was in company with Hauer himſelf, if ho 
had not known the uſe to be made of them ? if he had not been acquainted 
with the whole ſecret ? For you will obſerve, that when Hauer procured the 
drops from Dr. Luther, who then lived at Lebanon, and when he pretends 
ed to hare got them from Bethlehem, he had no acquaintance with Dona- 
gan. How then did Donagan become poſſeſſed of a knowledge of all the ſe 
facts and Eircumſtances, unleſs from an intimate communication between 


\ 


him aad Hauer reſpecting it ? For he declares to Dr. Stauſe, that he had got 


ſome from Bethlehem *. and from Dr. Luther beſore, but they were No 
STRONG ENOUGH: Now from this expreſſion of Donagan, can you doubt 


for a moment that he knew al! about the potion that had been adminiſ= 


"are to Peter Shitz „and that i it failed i in its operation; it was not STRONG 
ENOUGH to proc ce the deſired ellect? His conduct at Orndorf 's is alſo 
remarkable 3 3 his riſing i in the price lo rapidly ; his. repeatedly calling for i it. 
It did not ſuit him to go to Dr. Luther. His potions were not $TRONG 
: ENOUGH. | Why wiſh to procure the drops by means, of third hands? If 
| they were harmleſs and innocent, why did he not at once go to Fahnſtock 


and others himſelf, where he declared fuch medicine was to be procured ? ? It 


would rather appear, that by. his earneſineſs—by. the ſums offered, and by | 


his d demand of an unknown medicine, he withed to. tempt and ſeduce the 


perſons | to whom he applied to anticipate. him, and to give him a deadly 


poiſon. | 1: i is ſaid we have not ſhown the drops were poiſonous; nay mores 
ve have not ſhown the drops themſelves. We cannot tell what they were, 


We know of no one who can giveus any information about them. But tha 


Donagan was in ſearch of; a deadly, poiſon „ is beyond conjequre, Why elſe 
his ſuggeſtion, tt tay he knew, it was a medicine that the Doctors Dip NOT 


LIKE TO SELL ? Why ſo many dark hints about 17 Why defire to procure 


it at any price—beygnd the value of any medicine yet known? Why his re- 


peated declarations that he meant no harm with them? Why did he declare 
to Dr. Kenigmacher, that | he would bind himſelf i in 1000 or 10,c00 dollars 


that. he would not hurt a lying creature with wem ?  Whyall this, we anſwers 
fit was an barmleſs ] liquid, and not a deadly poiſons. which he was: ip ſearch 
of ; ? If it was not to contain in it the power to, harm, theſe expreſſions could 


mean nothing. That he meapt to try projecis as Dr. Stauſe called them, 


is moral certain; but they were projects of the moſt malignant kind |- — 


. 
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Gentlemen , the chemie of the powder has been treated with. much, 
kevity by the counſel for the priſoners. That it might have been purchaſed, 
innocently i is true. That this may not be the ſame powder, i is alſo poſſible... 


It would have been more ſatisfactory if Donagan had attempted to give any 
evidence of the purpoſes to which he had applied the powder, which, it is be: 


| yond a doubt, he purchaſed of Mr. Kapp. One would ſuppoſe this would 


have been within his power. If he had been making any innogent ule of gun 
powder after that purchaſe, either by blowing rocks or otherwiſe, he might 
eaſily have ſhown it. His not doing ſo gives conſiderable weight to the cir- 
eumſtance ; and though i in itſelf it is inconcluſive ; and even the reſemblance 
of the grain, and the paper, with the ſamples produced, and the form and 
appearance of the bag are not infallible proofs ; yet taking it with the other, 
circumſtances, it gathers ſtrength, The ſmallneſs of the quantity found, 


(there being but half a quarter of a, pound purchaſed of Kapp,) being in- 


ſufficient for almoſt any other purpoſe z and in the ſame kind of bag 5: 
purchaſed by a. perſon who was the inmate of Hauer, comparing it witle.. ' 
all that went before, with their joint reſearghes for the wiederkomme drops, 

and with the fatal event that followed, the death of Francis Shitz by means 


of the powder out of ſuch a bag, and Ponagan not attempting ta account. 


for any other uſe made by him of the powder he purchaſed ; renders. it ex x 


tremely probable it is the identical powder purchaſed by Donagan, to be 
uſed for the horrid purpoſe actually effected by it ; and that he knew it, and 
chat of courſe it ought to. be conſidered as very material, and forming A. 
weighty part of the great maſs of evidence in this caſe—But the jury wilE:; 
give itſuch weight as they thiok OS. We have done our duty in a bringe 
ing i it before them, 

| Gentlemen A alt theſe men. are lately from Irehand ;- and irs ſurely worthy 
of remark, that, Hauer had no knowledge of any of them until after his i in- 
timacy with Donagan. How elſe was M*Manus, who was to become · a 1 
principal actor in the bloody ſcene, introduced to the acquaintance of Hau- 
er, if not through the means of Donagan ? Donagan, from his. knowledge 0 
theſe men muſt haye procured them to commit the murder. He muſt have 
be en the agent, the contriver ; he muſt have aſſiſted intimately in the general; 
plan. Is it reaſonable to ſuppoſe that Hauer, without any knowledge & 
NiManus, who bad lately come into the ** Would hare aged LY 

2. 
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wildly as to have communicated ſo important a ſecret to him 5 unleſs. he had 
þcen direQted tohim by Donagan who was 1 with him, , who _ have 


1 


or NN in any g way, than » by the \ſterkernce of Donagan ? We 
nd Donagan and McManus frequently tqgether. Gentlemen, it is no 
trif ing circumſtance, their being together at Logan” 8, where McManus had 
5 the two odd piſtols, highly charged. That thoſe very piſtols were at Shitz? 5 
- houfe on the night of the murder, is to be preſumed: from the ſingular cir- 
cumflance, of the uneven ram-rodsfound i in the houſe; one was longer than 
the other 3 ſo was one of theſe piſtols longer than the other ; the old one was 

a4 little ] longer than that which appeareg to be more new.—The time when 
theſe piſtols were Teen by Miller in the poſſeſſion of McManus, correſponds 

very well too, with the time mentioned by Kapp, when the powder was 

| purchaſed * by Donagan. The coincidence. of circumſtances i is  furcly 
2 remarkable. — 


. — — CO 


As a proof of the 3 innocence of Dovagan, is contended that he was ten 
miles from the ſcene of action, on the night of the murder, in a reſpectable. 
| houſe. It i is true this is ſo proved, by a cha racter highly reſpectable. But 
5 what i is that to the purpoſe ; ? It matters not where he was after he had fe 
the whole machine in operation ; it cannot poſſibly tend to prove his innocence- 
11 we bad indicged him as principal, tien i this circumflance might be material to 
Z be inquired i into; but we have charged him only as an acceſſary before the fact, 
and not at all as being preſent : fo that his being ten miles off concludes 
nothing. This circumſtance, however, requires a little more examination.— 
We cannot N that his being at the houſe of George Illig is any proof 
of his innocence, It rather appears t to correſpond with a general plan, art- 
| fully contrived beforehand, with a view to ayoid dete&on. It is ſomewhat, 
- fingular that he left his home at this 1 very time, Who can heſitate to believe 
that he purpoſely went away, i in order that Hauer might bring ſome ſtranger 
into the houſe wWho might be a witneſs for him ; and accordingly Baker i is 
brought there to ſleepi in the room with Hauer and his wife; ;. which he had 
never done before. When he came there he naturally aſked for Donagan, 
5 end was told he had gone away chat morning to Jllig's. He then aſked for 
Mexanus's wife. Charles had taken her away—ſo that i it ſeems to bare 
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been agreed, that the whole knot ſhould 3 and each one of them has 


a voucher as to his being in a certain place on that night, in caſe ſuch evidence 


ſhould be required at a future day.——From' the declaration of Hauer to 


Baker, i it wovld ſeem as if Nenagan had left his bouſe in the morning; it 
was not until night that he went to Illig's. What he was about all that day 
he has not attempted to explain; it is left to be conjeQured z -moſt probably 


. he was alſiſting to arrange the horrid buſineſs which was to be tranſaQed i in the 
pight. He has thought that it would be ſufficient if he gould make it appear that 


he was in a decent houſe atthe time of the murder. Accordingly he was 


| to beat Mr. Illig's. Baker was to be at Hauer's. M<Manus was to pro- 
Fure ſome one to be a witneſs for him, He endeavored to procure Callry, 
and actually took Cox with him to the houſe of Geiger.“ — Thus the whole 

© bufineſs ſeems to have been preconcerted z and this at once accounts for 
Donagan going to Ilig's on that very night. It was the purpoſe of pro- 
curiog a good witneſs in Mr.  Ulig. What was his conduct when the officer. 
came to arreſt him? He did not appear to be concerned. There was no 
> change i in his countenange. The charge againſt him of ſo dreadful a nature 
| ſeemed to firike him with no terror, or apprehenſion. He muſt have expected 
this, and have been prepared to act that part; accordingly he turned round tq 


Mr. Illig, and with the greateſt coolneſs and indifference, aſked him for a 
few lines that he was there all night. This mufl have been his object from 
the firſt. If he had been innocent, he moſt probably never would have thought 


of demanding ſuch a thing. Nor would a man of the pureſt heart, who ſhould 
: be thus ſuddenly charged with having committed a murder, bear up with the 
ſame preſence of mind: However innocent, it is almoſt impoſhble to meet 
a circumſtance of that kind with the ſame firmneſs and unconcern which 
Donagan evinced. His mind, therefore, was prepared for the event; he had 

: ſettled the part he was to act ee the occalion, 


One of the frangefhſuggefions 1 been ok which we have ever heard: 
That Hauer was the projector of the necromancy, which was probably de- 
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* It would ſeem from Hauer's n , that the ſame plan was to M 
purſued by McDonough who was to have witneſſes in the houſe ; but was 
F get out privately behind the bed, rw a hole in the wall. | 


/ 
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Money into his own pocket; and that Hauer's character and conduct fem 
to lead to this concluſion; Now, how is all this to follow ? or how would 
the deſtruction of Donagan have put his money into Hauer's pocket * Wo 
have been told Donagan was goon but honeſt. What object would his one 
or two hundred pounds have been to Hauer, if he could even have procured 
it by Donagan's death, in compariſon to the eſtate of the Shitz's whom they | 
fay it was not intended to hurt? But Hauer would not have got the money 


in caſe of his hanging Donagan ; he was not his heir; nor was any of his 


money in Hauer's hands; but all lodged, for ſafe keeping, with Mr. Illig. 
How abſurd, then, is ſuch an obſervation. It is like the very many con- 


jQures which the gentlemen have made __ this occaſion, which ye WY 
Fan to ſupport them, 


It is faid that it could not have been defgned to poiſon by theſe drops * 


that if that had been the intention, ſix pence worth of arſenic might have 
been got, which would have been ſufficient for the purpoſe. But, gentlemen, . 


this would not have anſwered, —The poiſoning by arſenic is the moſt eaſily 


diſcovered of any poiſon that can be procured. It ſeldom fails of detection. 


It muſt be mixed with ſome food, where it can be ſeen, or with ſome drink, 
where it would leave the ſettlings behind. The poiſoning by arſenic has. 
moſt commonly furniſhed the means of diſcovery. Beſides, it is a well known 
poiſon to moſt people. Large quantities are daily purchaſed for the deſtruc» 
tion of rats. In this cafe it would not have anſwered the purpoſe. Peter. 
Shitz, eſpecially, was to be ſeduced with a belief that certain drops, uſed in 
a particular way, would put him in poſſeſhon of great wealth. The potion 

was to be adminiſtered under this diſguiſe. Arſenic would not have an- 


| frered the purpofe; he would have known what is was. His death would 


have been accompliſhed long before, but the drops happened not to be ſtrong 


enough, as Donagan himſelf declared. He would not, therefore, go back 


to Luther for them; but he endeavored to ſearch out for ftronger drops, for 
the real ſtuff, as he called it. That he was in ſearch of poiſon, we truſt we 
have fairly ſhown from his own expreſſions, eſpecially, that he would do no 
harm with them ; and would give ſecurity not to hurt a living creature . 
which would have been abſurd if the full he was in ſearch of was innocent, 
and harmleſs. 


ö 
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It i is ſaid, Donagan did not fly, win he was diſcharged by * juſtice'$ 
Hor when he was again arreſted and dickem the ſecond time; and this | 
Is a ſirong proof of his i innocence. by ps 16d 
8 aid ts, 3 and 3for the very reaſon which the counſel 
have given. That indeed, would have been A MARK OF H18 GILT. Heknew . 
better. He was rejoicing in the ſucceſs of his ſcheme z and having eſcaped 
would more naturally ſuppoſe that his ipnocence had been made manifeſt, 
br rather that his guilt could not be made to appear. He muſt have congeived 
that he had managed matters with ſo much art and addreſs, as that his ſhars 
in the bloody tranſaction could never be proved upon him. And, therefore; he 
was cunning enough not to attempt to fly, as it might have blaſted all his 
- ſchemes ; and have farniſbed a ſtrong addition to the maſs of circumſtances, 

in caſe he ſhould bappen afterwards to be apprehended, This, . 
proves n for him. „ | ” 
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We thigk, "ks king all the evidence, and comparing one circum - 


| Nance with another, it ſtrongly implicates Patrick Donagan, in the , guilt of 'Þ 


this murder, It is impoſſible he could have been a ſtranger to this horrid 
conſpiracy to take away the lives of two innocent men, from the worſt of 
| motives, His whole conduct can not be accounted for in any other way, 
than by ſhowing him to be a party concerned; and it muſt have been him 
and him only, who could have brought Hauer to the knowledge of the per- 
ſons and characters of M*Manus and the other Iriſhmen who affiſted in the 
execution of the plot. Hauer's conduct, conſidering this in any other point 
of view, was that of a madman ; and without having the minds of theſe peo- 
ple prepared by one who knew them well, it would have been ſtrange in- 
_ deed for him, without any previous knowledge of them, to commit himſelf 
to them, unleſs he did it by the aid of ſome other perſon who muſt have been 
greatly in his confidence. Every probability points out Patrick Donagan 
as the inſtrument, and adviſer of Hauer, in procuring theſe bloody hands for 
the purpoſe of wreaking his vengeance on his two brothers-in-law,——— 
With theſe obſervations we commit him to your hands. 
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r NRF Cox; min, „is the next 6bjeat of Nb ee and E | 
humbly apprehend, that the circumſtances againſt bim are irreſiſtibly ſtrong” 
Tot only perſons procuring, but thoſe who eren conſent beforekand, are 
acceſſaries before the fact. For under the word Ai p are comprehended all 
perſons counſelling; abetting; plotting, aſſenting, conſenting and encourage - | 
ing to ds the ack, ard not preſerit when the act was done: Foft. 126.—If he 
went to the houſe of Geiger, with # knowledge of what was to happen, 
' which is the cirtumſtance to be inquired into; and with a view; if any fu- 
ture caſion ſhould 1 require it, to add perjury to murder, by becoming 4 
witneſs for M*Manus, and endeavouring to conceal the truth of the fact, 
_ (which does not Call for the ſtrongeſt faith to believe) then i is ne completely 
within the ſpirit of the law. Iris ſaid; however, with an air of triumph, 
(and almoſt every witnefs was afked the quetlion) that Francis Cox was 
never ſeen in the neighbourhood of the Shitzes, and that be was a "ranger | 
to John Hauer: But of what conſequence i is the cltcumſtance' It is not 
| neceſſary to prove that he ever was there, or that he ever beheld J ohn Hauer 
before the fatal murder. The only point in iſſue i is, whether 1 HE Abu IN 
IRE MURDER UN vor; this may be done in a variety of ways; ; and altho* he 
| Hever combined with Hauer or Donagan or M*Donough, yet iſ he aſſiſlec 
M- Manus, if he combined with; atid was acceſſary to him, it is all we | 
are bound to probe for a man may be acceſſary to one and not to the other: 
| He may even be 'a procurer of a murder, and yet never have ſeen the ac- 1 
tal perpetrator of the deed: | 'W Hauer procured. M*Manus' to commit 
me murder, and M Manus called in the aid of Cox, ſurely” it can be no 
defence for Cox that he never ſaw Hauer! Why the gentlemen have taken 
held of for very triſting a circumſtance we are at a loſs to know, unleſs it 
be, that they are ſtaggered 5 the n of the evidence, ; and r nod 
what to ry Toft 12 e 


25 


" Tris ended echt the eadetde Wr not faraiſh 7 degree of ptobabii 
fy that Cox was concerned, but lofes itfelf in doubt, conjecture and un- 
certainty: Let us examine the force of this fuggeſlion. We find Cox , on 
the night of the murder, ſleeping at the houſe of Geiger, in confequence of a 
pre · concerted plan for that purpoſe ; becauſe all this had been arranged before 
at Manheim. Ts it not then a very conſtrained preſumption, to ſuppoſe that he 
did not know what he went there for—that he never aſked anyqueſtion about 
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| it ? You tre not only to chain ER but you Rr go further, and * 


are to take it for granted that tie is a fool and an ideot 3 that he was the dupe 
of a young fellow like M*Manys, and a number of other conjectures, which 


are raiſed up, like magic, to do away the effeQ-of the conclulion,, which will it 


naturally be drawn from the whole conduct of Cox. He and Caffry are to 


be carried to a certain houſe, to remain all night, for a conſiderable reward, 
and yet are not to know what they are to do chere. We find Caflry very 


naturally aſking for what purpoſe he was to go there but he is not to be 


told without taking an bath to keep it a ſecret. | It then naturally ſuggeſted 
itſelf to him that ſomething improper was debgneds and he refuſed to go; 
though the idea was held out to him that for the mere act of going to the houſe, | 


and to remain there; while M Manus was to go vut, he was to receive. o 


— L 
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much money as would keep him from the neceſſity of working hard. But 


Cox is not to poſſeſs the ſame preſence of mind; He is to be led, like a fool, 
| into the difficulty without knowing what he is about 5 he is ſaid to be the 


dupe of M<*Manus: In the next moment he is' to have wit and, reflection 
enough to ſuppoſe that M*Mahus meant to run away with ſome rich heirels 


and yet is to give him no aid in this ſcheme but to lie quietly in the houſe. 
Wobat a variety of ſuppoſitions the gentlemen can now furniſh for Cox to 
| juſtify | his conduct; and you are to Wander, genglemen, into what his Coun» 


ſel have called a wide field of conjecture, to try if poſſibly Cox might not 


i have been gulled into all this 3 and you are to dream very hard that he is ſo. 
great a dunce as to be impoſed upon by the moſt frivolous pretences. Un- 


fortunately, however, all theſe ſuppoſitions end in abſurdity. Again, M. Ma- 
nus had borrowed.a ſaddle from Geiger; and you are told that he might 


E have held out this as an inducement to Cox, in order toediſguiſe his real ob- 


jeQ ; and that the returning of the ſaddle appeared a plauſible reaſon. for his 
going to Geiger's. Well, then, two men are: to be hired, at a great ex- 
pence, to go a conſiderable diſtance, to ſleep at Geiger 85 becaule McManus 
had borrowed a ſaddle and wanted to return it! And when Caffry would 
not go, althaugh the ſtrongeſt of temptations, money, was held out to him, 
ſuppoſing it to be ſomething wrong, on account of the myſtery which ap- 


peared about it; Cox's eaſy credulity ſuffers him to be ſeduced away, and 


to be led up to Geiger's, partly on foot, and then riding by turns, in the 


ſeverity of winter, to witneſs M*Manus returning a ſaddle ! This is of a 


piece with the other enſues The r rational way of accounting for 


— 
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uns cohduct 16, that Cox and Callry were watited as witaelſcs, that they 
might be able to Fear, in eaſe MiManus ſhould ever be charged with the 
murder, that they went to bed with him in the evening, and that they roſe 


4 
1 
Y 


with kim in the morning, at a place five miles diſtant from the fatal ſcene; 


und as to the iutermediate time, of courſe they would be aſleep, and not 


undlertale to ſay any thing about him. It was for the purpoſe of perjury, 


Urn, that thefe men were wanted. Nor is it unlikely that they were to 


family ; they would have flipped him out of the window, and let him in 


again on his return, às has been ſaid by Mr. Clymer, Cox might have done, 
: Had he known any harm was imended ;; this, we ſay, was moſt probably the 


ſyſtem that was to be purſued ; and then Geiger and his wife would alſo 


Rave been impoſed upon, and without knowing the ſecret tranſactions of 


the night, they alſd would have been brought as witneſſes that M- Manus 
flept in the houſe all night, and would have gone far to have acquitted him, 


from that very cirrumſtance on his trial. But Providence ordered it other- 


wiſe. The three Jerſeymen came to the ſame houſe, on the ſame night: 


two of them ſlept in the ſame room with Cox and M*Manus 4 it therefore 
became impraQticable to let him out of the window z it could not be done 
without adiſcor&y, which would immediately have led to a ſuſpicion that 
ſomething wrong was going on. It therefore became neceſſary for M*Ma- 
nus to make his way out as ſecretly as he could, which he endeavored to do; 


but the landlady had locked the door, and he was' diſcovered, It was too 
late to draw from his purpoſe, and he was determined to go on at all riſques. 
It was further contrived, that by rattling ſome ſtones on the roof-of the 


| Houſe, he was to be let in by Cox. And when he did return, All in 
| hopes to clude ſuſpicion, he did throw ſtones on the houſe, although he muſt 
have ſeen the light through the window, and that the people were up. It 


js ſuggeſted that Cox had no motive for all this ; that there was nothing to 
induce him to affiſt in this tragedy. If we make out a ſtrong caſe, and 


the Circumſtances ſpeak loudly as to his guilt, which we believe they do; 


tit bs immäterlal whether he had any motive or not: or whether he aided 
the diabolical ſcheme merely for the ſake of miſchief. But we are ſcarcely 


left to eonjeQure that his We e were to be en by a yp 


teward bn — money 


alliſt McManus in getting out of the houſe without the knowledge of Geiger's | 
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The myſterious ſcene at Manheim has called gart many obſervations from 
Cox's counſel ; and is ſaid by them, as one would ſuppoſe they would lays. 
that it furniſhes no evidence of guilt, It is their duty, ſpeaking for their 
client, to weaken the circumſtances as wuch as.they poſſibly can. They telt, 
us, among many other things which they have ſuggeſted, that Cox did not 
hear and underſtand what paſſed between Me Manus and Caffry, and of 
courſe was not priry to Me Manus's deſign 3 and andly, ſuppoſing he did 
hear, it is only douht and conjeRure, that he knew what, ieee weer. 
were, and not ſuch proof as the law requires... Y 15 
We have axis anſwered this, ſecond RY F neh 70 i r 
18 aud rationally inferred from. the circumſtances; and the concluſions are ior 
firong, that a reaſonable mind muſt naturally aſſent ta them, as fair infer= 
ences from the premiſes, we cannot conceive that you ought to reject ſuch: 
proof, becauſe there is a poſhbility you may be deceived. Human reaſon. | 
| is in its nature fallible 3 and in this caſe, although every other way of ace 
= counting for Coxꝰs conduct is ridiculous and abſurd, yet you are told yo 


1 muſt ſeek out, by every means in your power, whether. there is no other 


poſſible way of accounting. for it ;-and however fooliſh that way may be, you 
are yet to ſeize upon it to acquit the priſoner... You are to uſe: every eſe 
fort that a man, hom you can ſcarcely, doubt ta. be guilty, ſhall. eſcape, L 
leſt by t the remoteſi paſlibility on earth he might be innocent. In ſhort, gen- 
tlemen, all preſumptive proof is liable to the ſame objection. 'The | ingen i 
ous man may invent a variety of ways by which certain ſaqs might- poſſibly - 
have happened independently. of. thoſe. circumſtances. from-whioh they-moſÞ- 
naturally and moſt, probably follow. Then you-muſt ſacrifice your natu- 
ral reaſon, you muſt diſregard all oonſiſteney and probability, and ſurrender . 
up your beſt judgment to the moſt fallacious and abſurd arguments. that can 
be made uſe of. In ſo doing, you would give a moſt fatal ſtah to preſump- 


| tive evidence. You would ſcarcely have i it in your power to Puniſb any mur a 


derer. Becauſe there is ſcarcely, a caſe i in which poſitive. eyidence can be 
procured z they muſt. moſt, frequently be convicged upon preſumptions, or 
eſcape altogether. —Now. to ſuppoſe that Cox's. intentions were innocent, 
and that it is mere doubt and conjeQure-that he knew what M<Manus's views. 
were, is to conjecture too ſtrongly on the other fide 3 you muſt not only do. 
chis z a fingle conjeQure. will not do; 794 myſ ſet lim down for an ideot,—«- 
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NR is to be obſerve chat McMaius had no o knowledge of Caffry. The 
young man left Derry, May was two years, | in the ſame ſhip with Cox? 
He was therefore well known to Cot. He had been his ſhip mate. It 
wi s Cox therefore who pointed out Caffry to Me Manus; ; he ſuppoſed that 
as he was gute a lad, working journeyman 's work at a ſhoemaker's ſhop, 
with6vt any proper ty to depend 1 upon, that he might be readily induced to 
come into every meaſure they might wiſh. But they were diſappointed. 
When M<Manus wiſhed for anorker witneſs, whoſe conſcience, for the ſake 
of gain, would bend to circumſtances, Cox naturally turned his eyes to- 
Wards Cary. We fing Cox, this ſool and dupe of M*Manus, taking an 
Ave part m the bufineſs; he is -eally the agent, contriving to bring Caf. 
Fry into the” ſcrape, and managing a meeting between him and M. Manus 
for that very purpofe, For, gentlemen, it was Cox himſelf who ſuggeſt- 
ed to Cary that he wanted to ſpeak ſomething to him, , and ap Pointed the meet · 
ing in the evening. When Caflry went up, Cox was buſy about ſome 
law biiſinefs before the juſtice; and he aſked him” what it was he wanted ;, 
Cox told kim to wait till the bulineſs was done, and he would tell him. 
Y Well, then, „ 48 ſoon as the buſineſs was fiſhed, and they lelt the houſe of 
the jillice; Cox artfugly contrived to leare MR kanus and Caltry together, 
and he himſelF walked before with Bretz, without regarding Caflry at all. 
It was at this period that M- Manus made the propoſitions to Caffry— 
They went on to Cox's houſe, yet all that night Cox faid not one word to 
Caffry, although he conttived the meeting, for the purpoſe, he ſaid, of ſpeak- 
ing to him about bometbing or other. Surely then it is no myſlery what 
that ſomething was. I could be for nothing elfe than to introduce him to 
MManus, and to give MManiis an opportunity to accompliſh what he had 
| in view. $212 Ne you are told b innocent and free from deſign was Cox, | 
that he was taken up) with his lav fuit, and had forgot every thing about it, 
and it could not be any thing that would intereſt his m ind. To us it appears 
| conchiſive; e, that this was what Cox defigned 3 ; that he had no other views 5 
that he did not wilh to ſheak to him on his own account; but merely to 
give M*Manus an opportunity to bribe him into a participation of the crimes 
' which were to follow. You are further told that Cox could not have over- 
| heard what paſſed between Caffry and MeManus. Well, be it ſo—what 
will be the eſſect of this simply this; chat Cox knew all that was going 
on; that the plan had been conttived between him and M<Manus berg. to. 
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feduce this young man. How elſe do you account for his converſation 
with Calſry a day or two after—when he aſked him if he would do what 
they had been talking of before ? How did he know what Mc Manus wanted 
him to do, or what their converſation was ? By inſpiration ! Or rather | 
(more natural is the ſuggeſtion) by communication between him and Me. 
Manus about it, or by the pre- -Conceived' ſyſtem which they were endea- 
voring to carry into execution. Every other way of accounting for it is ir- 
rational and abſurd. To a reflecting and intelligent mind theſe flrange cir- 
cumſtances, taken all together, muſt furniſh the ſtrongeſt probable evidence, 
that Cox knew all that was about to take place; that he himſelf had em- 
barked in the villainy ; that he wiſhed to draw in his ſhip-mate Caffry ; and 
that he himſelf was ready and wilting to act the part aſſigned to him; and to 
take his ſtation at Geiger's, for purpoſes which need not be repeated. 
We muſt therefore, now, trace him to the houſe of Geiger. You have 
heard the obſervations made by his counſel, in his behalf, upon the circum- 


 _  Rances which happened there. Every thing is {aid to ariſe from the pureſt 


' motives, antFom the moft confcious integrity. —'This man who was a dupe | 
and a fool before, now, from the firmneſs of his conduct, which could on- 
| ty be upheld by the rectitude of i intention, gives the lie to every ſuggeſtion of 
| guilt. He is not alarmed at any thing that took' place, but remains unmov- 
ed at the confufion that the abſence of M*<Manus created in the family—let 
vs ſee, gentlemen, whether his conduct does, as Is contended, indicate a 
bean fee W guilt, ay | 


When Scher . his wike beeame apprehenſive on account of M Manus, 
and were afraid that bis life would fall a ſacrifice to the ſeverity of the 
weather, as he had gone out, in a very cold night, but thinly clothed, Cox 
appeared altogether undiſturbed at che circumſlance. For a long time he re- 
fuſed to aſſiſt in ſearching for him. At one time he pretended he had gone 
after the girls. If he had had this ſuſpicion z or if M*Manus had even held 
out this idea to him, why, having ouce mentioned it, did he not perſiſt in it, 
as a reaſon why he did not chooſe to trouble himſelf about it. Why, if he 
believed any thing like this, did he at all carry on the farce of pretending to 
hunt for him? It would indeed have been a fooliſh circumſtance to have 
travelled fo far from his home, to ſleep in a houſe, while M*Manus was to 
| oreep out upon ſome amour. — He could not have believed any thing like 
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this ; and his wiſh to impoſe upon Geiger by hinting ſuch a matter, leaves 
the mind ſtrongly impreſſed with the idea that he wiſhed to conceal the truth. 
But there is more in his conduct upon this occaſion. When he found that 
this cicumſtance had no eſſect upon the family, but that their uneaſineſs con- 
tinued; he told Geiger, that he complained of a belly. ache, and he had lent 
him his handkerchief to go out. Then it becomes more unaccountable, if 
he believed this, that when M*<Manus went out, half naked, ! in extremely 
cold weather, complaining of ſickneſs, that he ſhould have no. apprehenſions 


on his account - expreſs no uneaſineſs or alarm, at the length of his ſtay. If 
be had ſuppoſed that was the only obje which M<Manus had, it would 
have been more natural to have been anxious and uneaſy about him, leſh 
ſome unlucky accident had happened to him, As a man, he could not have 


been ſo relugant to alſiſt in the ſearch for him. The real truth muſt have. 


been, that he well knew the exrand, McManus! had gone after z and he knew 
that all ſearch would bei in vain. Von have heard, when he did go out, 


that he ſearched about, but little 3 that it appeared i in him more like pretence 3 
that he flood, aloof, and ſoon retired, before the reſt, to bis bed. When he 


came from the chamber, he at onqe put on the flippers, which M<Manus 
bad canied up; without looking for his own ſhoes, or expreſſing any ſurprize 


at their diſappearance, .. If he had ſuppoſed M. Manus to be lick, it was baſe 
and inhuman, with all the unconcern in the world, to retire to bis bed, and 


leave his companipn, for aught he knew, to periſh. i in the cold. No gentle 3 


men, his whole conduct ſhows that he knew he was telling a falſehood. Be- 
fides, if he had been going only out of the houſe, on account ofa temporary 
kicknels, why was it neceſſary to ſettle the plan with C ox, of throwing Kones 


vpon the houſe, that he might be let in unknown to the, family.—All theſe | 


inconſiſtencies in the conduct and ſtories of Cox, moſt certainly do ſpeak 3 
language very ſtrong indeed. W han Me Manus returned , about 3 o*clock i in 
qhe morning, Cox was the only perſon who heard him throwing the ſtone s 
upon the roof of the houſe. He accordingly came down as ſoftly. as he 


poſſibly could; and when he found that the family were till up, he perhaps 


thought it more prudent. to acquaint them that M. Manus was out there ; 
be opened the door, and ſaid M<Manus was down there that they had been 


hunting for, that he had thrown ſome ſtones on the houſe, and wanted m1 te 
let him in: and he had come down to let him in.— It is remarkable, then, 
that Cox was vigilant, waiting for this very ſignal 7 that he immediately 
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toſe , expecting he might have got M*Manis-in ortrady;! which was date 
great object. For unleſs this was the object, why was it neceſſary td 
rouſe up Cox for the purpoſe, when the lamp was burning, and the people 
might be ſeen to be up, through the window. Unfortunately for them, the 
family was up, and Cox could not have opened the outer door without 4 
diſcovery z he accordingly acted the part we have Juſt repeated to you. He 
then went to the door, and let M*Manus in; and ſaid, damn your ſoulz | 
Charley, where have you been, , to make us hunt yo! al _ hover Char- 
N mace no anſwer. 5 | 6 7 {ene 


In the firt Nate un rad not been hunting him all night, he was waiting 
f;or his lignal, in his bed; and in the next place, it appears too much like 
aſſectation, and an anxiety on the part of Cox that the people ſhould believe 
that he knew nothing about where M Manus had been. With theſe obſer x 
vations, without enlarging more upon it, we leave this part of the evidence 
to your deliberate conſideration.— As to the ſcene in priſon, we ſhall ſay 
but little. You have heard it as it happened. What it meant we can but 
conjecture. That theſe men have been concerned in ſome dreadful ſcene of 
blood, we can have no doubt, Whether it alluded to a murder diſſerent 


from the one now trying, or not, we cannot tell. It is pretended that it x 


tould have meant nothing; betauſe Cox in the morning refuſed to tell it. 
This ſurely can prove nothing; becauſe in his cooler moments his prudence = 
might have returned, and he might naturally have ſuppoſed that a diſclo- 
ſure would be attended with too much danger to himſelf ; and the greateſt of 
Eriminals, remain until the laſt moment, under the hope of acquittal.— We 
| have thought it our duty to ads the ciroumſtances before vou; treat it as hay 
think? it deſerves. | ; 


we have thus briefly conſidered the evidence as it has appeared againſt 
the priſoners, and have made ſuch obſervations as appeared to us the evi- 
dence deſerved. We conceive that it is entitled to more weight than the 
ceounſel for the priſoners are willing to allow; and that it does not merit the 
many trifling epithets which hare been ſo freely 55 s to it. 
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One of the eounſel has ſaid, that innocence is as bold as a lion; and 
that the firm and undaunted countenance of the priſoners indicates that their 
minds are conſcious of innocence, and that they are not under that dread, 
which is the conſequence of. guilt. Gentlemen, there is no truſting to ap- 
.pearances, they are extremely deceitful. Vet let us obſerve, that the mere 
circumſtance of being brought before this ſolemn tribunal, far trial of liſe 
and death, on a charge like the preſent, would naturally affect the mind, as 
well as the countenance of any man; who had not become callous, and bat- 
dened in iniquity. Look upon your priſoners; it is true they appear to 
brave the ſtorm that threatens them. Indillerent to all that paſſes, they 
ſeem indeed compoſed, regardleſs of what may happen. We do not agree 
with the gentlemen, that this is a proof of their integrity. They 
appear to us to poſſeſs rather the, hardened front of guilt than the ſe- 
renity of innocence ; and their boldneſs muſt diſguſt more hen... it will at- 
tach in their favors. EN : 


But their chiaracters are ſaid to be govd, that they have behayed well 
and acquired a good reputation from all who knew them. In anſwer to this 
ue ſay, they have not been long enough in this country to acquire a cha- 
rater. Character cannot be judged of from the mere circumſtance of the in- 


duſtry of a year or two, for the purpoſe of procuring a living. Expoſe it 


to temptation; and if after the fiery trial it cames out unſpotted, it then 
and not until then, becomes fair fame and honor: Much wickedneſs may 
lie concealed in the heart, waiting only for occaſion to call it into action. Ma- 
ny ahypocrite will deceive the generality of mankind by external appears 
ances, by an aſſumed ſanctity of manners, while all their apparent good 
conduct is but a cloak to their maliciouſneſs. There are many others who 
do not became wicked all at once ; but incapable to refiſt temptation, they 
| ſlide from one evil to another, till at laſt they ſully that fame which was 
bright. before. Theſe men have not had time to eſtabliſh a character here: 
The teflimony is all of the negative kind; the witneſſes have heard no harm 
of them before. 'There can be no reliance on ſuch evidence. Their honeſly 
remained to be put to the teſt.--A man who becomes a knave i is not always 
diſcovered as ſoon as he becomes ſo. He may be reputable this year, but of 
evil fame the next. This has happened to many. If in this caſe the evi- 
dence is powerful and convincing, although only preſumptive, their former 
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We have now 5 nes 5 * our duty: . commit * priſoners 


into your hands. It is a moſt ſolemn charge. Tze duty, muſt bea painful 
one to you but you owe it to your country to perforni,it with a good on- 
ſcience, : b's you: do juſice you have Me. to. e Aren, 


you, ga of pot anon 404 un Aber you Wem to 1 3 : 
| your y verdicts will be the reſult of your, beft judgments, whether, that | may, 
be that they ade guilty or not guiliy,—= e b . 


ieren e Nen 791112 


[ Me. Notwithflanding what is ſaid in pa. 86, chat the lumming up 
would be given as one ſpeeck on each ſide yet ihe rule is adhered to only bn = 
the part of the Commonwealth—as it was thought adbiſcable 10 Sire We" 
ſpeeches of Mr. 8 88 and Mr: TR eee "SAINTS den 


7; 8 a: Faw 2 "dA IS © 1103 * 


Ade Preſident of 15 Cont charged the jury inthe ſlowing nander dA 

_ GexTurvmEN OFTHE. JORT. - n 
The ipdiament: upon which you are now trying 15 * n at abe 
tharges Charles V“ Manus and Peter M. Donough as principals z/and the! 
priſoners as acceſlaries before the facl. Charles M. Manus has been alteady 
donpicted. But whether the preſent priſoners at the bar were partakers of 
the guilt, $8 acceſſaries before: the e N are now daled upda to deter 
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The murder of Francis Shitz 79 241 —— . of 55 


ounty. Its atrocity is unequalled by. any thing of the kind: bitherte known q 
in Pennſylvania. | The execution of the murder Was as hel, 5 5 the 5 4 
tive es were 3 and grovelling. þ ws a f 5 
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"The keenel ſeafations' muſt ariſe | in "the * FE all _y Fr rad 4 
worthy citizens, that i in a government of laws, predicated on the : grov und, | 


of freedom, > where the ſecurity of our perſonz, und the protedion of our 
. 1 
Property, are the primary objecis "of legiſlation, A maſſacre could ta 


ellect that would diſgrace che manners and government of the molt Arags Dl 
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It I proper, — that this tension. in the public wind od 
be encreaſed and 'exhiJarated3 16 cauſe us collectirely, and individually, to 


| become more circumſpect in our obſervance of the conduct of each oer, | 
and more CR we 2 py 9 5 
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| St, TY Til "AY kalle Maine che now hold 3 Gl. 
| el Upon by ths laws of of edutitry 0 decide upon the and death 
| of Fer mch, wh hive: 4 different part to ac. — Sitting an 
arbiters '6f the fate of Wire men, we Malt diveil NET of all pre- 
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r r of luce and 7 wang iti a ti 
that each of us ſhould permit his underſtandivg to be ruled and guided our 
by the evidence which has been laid before us; and MAT EVIDENHCT NIN 
which is acknowledged and received by the laws of our country as genuine; 
ſhould have an operation on Four minds. Eviderce Which the law pro- 
noundes to have no weight, though it ſhook; from the neceſßty of the occa · 
fion, come into tie View bf the Jury, muft, 'When they are informed that it is 
 leyfdly ine fteellve, be laid teraſſy out öf the queſto 'Nothitg, Edel | 
ſhould induce à 6otividiioh in brfe of murder, but evidetice legäl in itfelf, 


Anh ning openiy deliveted in Obutt, Puflenz \þriftdice; atid the rume ge 


ofthe country; ſhoiild be dere away. Cool Trquiry 4 à deltberate exam - 
nation and compariſon of the circumſtances one with the * with a bel 
Toe truth, ought to aſſume their ma, . 
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Tess, T think 1 proper again t to ble, 15 *. eöltetten of, one 8 
ſoner, though it names others of the priſoners a as being concerned. with lim 
in guilt, ought not to operate as evidence to convict thoſe other priſoners. 
There is great reaſon in this rule oflaw. A man who has himſelf been guil- 
'of kn offence, ought not to be permitted to criminate another, in the ab- 2 
Fol that other ; and when the priſoner, A who makes the confeibion, 1 may 
ave have abandoned all hope of ſalvation here and hereafter ; ; or perhaps becauſe 


65 may hare dien hiaſel u up 10 a rage vu the perſon whom he charges; 


* 
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| The prifoners ar arraigned before you as accelaries hefore the ld to 
Charles das who ſtands convicted of W ä 


hence ate ti 5 40 e 
E ſent at the time the crime is committed, does yet procure it to be done 3. 
$6 cauſels with another tai nn 5 


— 88 g 
abſent at the time af the commiſion of the offence. eee 


nnen I I x {als £7 


Ama ads feds ah . before Pry cgi ihe And 
communicate with the perſon who does the felony. As where A. prevails 
upon B. to procure C...te.poiſon or kill D. If C. does kill B. A. theugh he 
nexer ſam or ſpoke to C. upon the ſubje of the intended felony, ee | 
W big . as B. ho procured C. 20 dai af. 


| Aato the evidence before you,. 1 fhall recapitulateghe Amin ans of”. 
n as it reſpecis gach f he priſoper ax.they ſtand in order in the indiQment, = 
Having done this without.comment,. I muſt leaye it to you to draw Jour 
ern conclufgus. It is not the duty of Judges, .in caſes like the preſent, 
to preſs arguments for conviction, wn ng rs .the * fo BITE 
s at once. * of guilt. 


ie Hauer, Seulewen, mben yop canfider the teſtimony relating to his 

x malice againſt the deceaſed, and his brother hefore the murder: His beha- 
vior immediately before. the death of Francis Shitz, and aſter, and all this 
accompanied by his own conſeſſion; you can have. no. hefitation but that. [ 


nnen de Ae f. An dul. 


Hs 49. Donagan and. Cop..the exidewce js EY” A , 15 
e. Wben this mY Bru e. | 


vs 
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Though even abel preſumptions, which may be drawn from avaris- 
ty of cirturaſtances attending a crime, will: authorize a jury in any caie, 
whether of the higheſt or loweſt kind of offences, to convict ; yet as cirgum— 
ances, particularly when ſe in number, are ſometimes uncertain and fal- 
Lible, it is certainly prudent for the judicious: and conſcientious juror to 
ſcrutinize all the circumſtances minutely. I& upon ſuch ſcruti ny he can 
fairly make the concluſion of guiltineſs, he ought to do it firmly and without 
fear of conſequences. On the cantrary.if hefitation and doubt remain, up- 
on contraſting all the occurences brought before him in evidence, the juror 
ſhould as firmly and fearleſsly prqnounce.. the priſoner. not guilty ——lIt is 
an excellent ſentiment of a great lawyer and a moſt pious man, the famous 
jadge Hale, That in caſes of preſumptive evidence „it is better that five iy 
1 8 wu than at one innocent cara Lot an 10 0 53 


4» 1 * * 


fi be Judge then went into a ee Fwy of all the i FR had 
been given, with the utmoſt impartiality and candor. He told the jury the 
Court would make no obſervations on the evidence, but leave them to judge 
of it for themſelves ; that they had heard the arguments and remarks upon, 
the whole teſtimony, much at large, on both ſides; and would decide for 
themſelves what weight they were intitled to; and if they did not think 
the eridence ſufficieritly firong to convict, they ought to acquit without the 
fear of cenſure 3 but if they were ſatisfied in their conſciences, chat EP Fw 
ſoners were guilty, they ought a as fearleſsly to declare R. 8 | 


0 Two ballifs were then "VOM to keep the jury abs in the com- 
| mon form, and the Court adjourned, ies the joy "red, at "IN CON 
| , Flock, M Fan afternoon. | 8 Wa 

At half paſt ſeven lock in the evening, the jury had agreed-upon their 
verdict. So great was the public curioſity, and fo immenſe the croud of 
people, occupying the whole paſſage to the door of the Court-Houſe, that 
when the Court went up to receive the were, it was « wich lome ne dea 
they cool get ico the houſe, V e ee 


The Court way opened, 


erxxx of Oper & Termigers wh eee wp 


nnn of the 3 Jurys anſwer to 4 5 mames—Orper coun + e 
| cn RYER, "Oil &c. . 
0 Cr Gentlemen, , are you en on _— verdict No 
7 U RX. Yeu 
Cunt. Who ſhall lay for you. 2 ee ak 


Jenn. The Foreman. = 
e 10. Haver hold ny your — be did ) 


8 


How i you, 9 is 93 ohn We guilty of the kV whereof he 
—fRands 1289555 or not guilty ? . 


benan, c 


Seluna. 1b Panic Donagan gil of the ſony v whereof b tant 1 
da, Nn | : 


bonne. : Not eng; 


_ Oran. Is Francis Cox pity of the felony whereof he flands diced, 


1 & not bug? 25 1 


" FoxEMAN. Not valley 4 


Cxxxx. Gentlemen of the jury, hearken to your verdicts, as the Court 
has recorded them. You ſay that John Hauer is guilty of the ſelony where · 
of he ſtands indicted, and that Patrick N and Francis Cox are not 
HA and ſo _ 288 3 — 


* * Nes, 


| 
| 
| 
| 
| 
| 
| 
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The Court nene until _—__ EY at 10 age 


7 þ 1. 
” i as by 


On Tueſday, June 1 wy Charles McMan anus 6 and Toh ohn Haver were rouge 
up to receive the judgment of the Court. . 2 1 2 


The number of people — to witneſs the ſolemn fene wan 


very 980 z and e the . time a moſt profound filence A 


The preſident of the Court ENT the erer party to the fol 


wing effect: 


You ke | been indiqded for the murder of Franeis Shitz ; you hgve- 


pleaded not guilty, and have put yourſelf for trial upon your country, which 
country have found you guity. Haee you ahy thing to lay, why the 


COR n not en een hes any , ere; to lar? 


ö * 


. Me Manus Un 2 very reſpec 8 Laid, NO, ak Ls 
Loxp. [The addition of My Lekp, was occaſioned by his having lately 


come from Ireland, where the chief juſlice is addreſſed in Wt * 4 and. he 


my have _ it proper: . 


LY * 1 * - 0 * * 
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Jonx Havre would not . at al 3 Ms li he addon tae? | 
the whole trial, in a aun g and ſtupid manner, 


— 
4A 


HE NR V, President 


S requires 1 fond Ley ſomething uo pid wefaliek to paurtem- 
paral concerns. If in doing this I can produce in your minds a juft ſenſe 
ol the awfulneſs of your fituation, the friendly act will exact from you a 


thankfulneſs, as for the only good which remains-w-you on this earth. 


While you rein tiſe; a devoutmieſs df. thaught, and. an intenſe. aontriVon 
for wur. manifeld iniquitles, are indifpeufibly nequiſfite to drag, as it ene, 
by force,” the forgiveneſs of your: God upon you, and tlie quiet uf your 
conſciences. The principles of our religion, which, probably,” before the 


commiſſion of your crimes, had never been inflilled into your hearts, are ſo 


benign and lenient as to furniſh the ſirongeſt aſſurances to the st handaged 


„ 


1 ons goin e e * 


f 159 1 


* 


Enners:; even to thoſe," who Gut the edler all a "RY inlet © 


# their hands in the blood of a neighbour ana brother, that they, upon a q 


thorough repentance of their ae e the n 
mercy: 


HR footy fhodd 


. muſt 1am your, dhnughtsy46ds a ere 
adoration, ſupplicate our Saviour and Redeemer, that he may grant to v 
thoſe joys, and that felicity in ous Which oantrite and Fepengank ladviers 


CINE wi receive : | 


1 


. 


A mere ſhow nn A ee e —— 
| tancy, in the blodm of youth and healthy te relinquiſh the ejoyments of H 
world, will be ineſſectual. Nothing but a fincere offering of a broken bearty = 
and an humble ſpirit, at the feet of the Deity can F au. a ro of F 


A 
e enable you 0 . hy e eb6or ts wad eee | 
| may the more eaſily be led into the true path, to the boſom of your God an 
Saviour, I muſt adviſe you to ſolicit ſome pious and worthy miniſter of * | 

zoſpel, daily to attend you 3 with the ald of liivexhortation and infrudtion. 


A anti Abtes Akne wie det of ye pelt ratid ous eee, and 

impleties ; and a reparation to ſociety, lo far as is how in your power to 
effect, by a full diſc)ofure of the part each öf you took in this bloody bull 
heſs, will moſt aſſuredly obtain for ou portions in the manſions of bliſs. 


Without this eff6rt be malle by you, there can Ad no | hope of Hlvation * . 
you in * world to * to | 105 


Perhaps you may entertain a DEQ that the rhercy of. the executive wiſh 
Interpoſe to fereen you from death. But of this there is little probability. i 
The atrocioutbeſs and batbarity of your offences ; the clearneſs and ireng th 
of the evidence agaidft you; fortified as it is by your ſeveral confeſhons,,; 4. 
ſuch, as, When repreſented to his Excellency the "Governor, mull ineyi al 
tender all ſuch expectations fallacious. * 


———— 


bY IM attention here ah be ſolely engage in Fin "ths preparation of Four 
fouls for another world here in a ſhort time you muſt appear before the 
tribunal of that Judge, who is'all merciful to the penitent; but inexorable to 
the abandoned finer: | ** 


Lamenting your fad condition here, atid with the mol warm Aber Ifor £ 


your eternal happineſs, I muſt now- proceed to nden, that ſentence 5 
which the laws ordain, and your crimes merit. 4 944") 10 | 


ths conbdived abi 0 0 by this court, That you Charles McManus, 
be taken to the jail of the county of Dauphin, from whente you came, and 
from thence to the ae of cxorations a there, be e hanged by ile neck 
1 een aaron rand 01“ „ 
— 1 if |; 4 ii 
Iti is end 4d hag 3 * 3 / That 1 „ite d be talks 7 
en to the jail of the county of Dauphin, from whence you came, andfrom 
ram * of expertion,.; and chere ent by the, neck until 
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Elizabeth Hauer and Hugh MDonough! were brought up an Monday the f 
18th of June, and a Jury {worn. . | But the Commgnwealth gare no- eri. K 


dence againſt them, and they, wore immediately acquitted: |. 10 8 0 


- 
* 75 3; 2 ö 4 
Mt '4 Zo Bi in 21591 2 2443; 


} "Solomon Hauer Was Ent on a fame od Na upon 8 eyidence 
| H Peter Shitz, was convicted of an allault and ra upon the ſaid Peters, | 
| with a an intent to Kill and murder him. 
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"ihe Commonwealth: having n no evidence in in their power agiinlt Peter 
X-Donough, he was, on motion, . diſcharged, without trial, under the Has. 
25 BEAS Corrvs ad. It was not thought prudent t to try and acquit him, from 
a fall perſuaſion of his guilt and with an exp eQation - that ſufficient eyĩ⸗ 
dende n may hereafter a appear to convict him. 8 


” 


decent and compoſed than was expected from his conduct ſince his trial and | 
.. condemnation during which time he was never known to utter a ſyllable, | 
although every exertion was uſed which humanity could dĩctate or art deviſe. 
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Patrick Donagan and Francis Cox are ſtill in confinement, under the 
orders of the Court, till they find ſecurity for their good behaviour. For 


although the Jury thought the evidence not ſufficiently ſtrong tojuflify a con- 
vicdion; yet from all the circumſtances, there is the greateſi reaſon to believe 


that they were deeply concerned in the horrid crime. 


On Saturday, July 14, 1798, at 12 o*clock at noon, CnaxLES M Ma- 
xus and Joan Ha uER were executed on the public ground in Harriſburgh, 
in purſuance of their ſentence. The deportment of Hauer was much more 


He perſiſted in remaining in the moſt indelicate and filthy ſituation, not ad- 
mitting the leaſt kind of covering to his nakedneſs; and attempting at every 


opportunity to bite thoſe who came within his reach: one perſon was very 
much wounded by him in this manner. It was generally thought his fingu- 


lar behavior was feigned, as he had once before, it is aid, eſcaped con- 
dign puniſhment by a ſimilar conduct. But whether his dumbneſs was real 


or aſſected, he was at leaſt conſiſtent, and ſuſtained the concluding ſcene with- 


out opening his lips—though without any ſymptom of inſanity. From 


whatever cauſe it proceeded, there is ground to-believe that latterly he was 


really incapable of fpeaking. Extreme terror has been known to produce 


M Manus, in his laſt moment, confirmed the teſtimony he had given to the ; 


grand jury, viz. That he was not in the houſe, or preſent at the murder; 


but that he held a horſe at the end of a lane, in order to aid the eſcape of 


the perpetrators, who were, he ſaid, Hauer and Peter M Donough. He 
appeared with the ſame manly and even cheerful reſignation, which he had 
invariably preſerved during his trial and impriſonment ; and which, added 
to his youth, had, notwithſtanding the atrocity of his crime, procured him 
no inconſiderable degree of the public ſympathy and favor. And although 
in every view, a juſt object of the puniſhment he {uffered, yet the certainty 
that ſome of the partakers, perhaps promoters of his guilt, had eluded the 
hand of juſtice, could not fail to excite an unavailing regret at the inefficacy 
of kuman tribunals—too' often baffled, by the {kill of old and hardened 
offenders, in guarding againſt the means of detection. 


The following is the laſt Sprxch and Dy1xG Conrrs510n of CnarLEs 


 M<Manus, who was Executed at Harriſburgh, (Penn.) July 14, 1798, 
for the Murder of Francis SHIT:zz, as taken down from his own 
Mouth, a ſhort time before his Death, by the Publiſher, in the preſenge 
of the Rev. Henry MozLLER, Op | 


As it has been uſual with poor unhappy Mortals who are brought to tlie 
dreadful ſituation with myfelf, to leave behind them ſome accounr of their 
finful lives I have thought it my duty, in like manner, to make this con- 

leſſion, in hopes it may prove a folemn warning to all Sinners and eſpecially 
io thole, who may be ſpectators to my ignominious Death, 


4: was born at RITES in:the county of Vermanggb, and: 1 knglom 


nl Ireland, of. honeſt, induſtrious. and reſpectable Parents: 'My father was 


P the Roman Cathalic Religion, hut my mother was of the Church of 
nglagd—to my mother's perſuaſion I have heen moſt accuſtomed, which. 
paturally produced an early partiality on her pare” towards me and many 
a time has ſhe given me the beſt of adyice, and often, with tears of affection, 


pleaded with me to guard againft my youthful follies. But alas! how ſoon, 
did I forget her maternal inftruftions—for I had ſcarcely attained my four 
geenth Fear, before I began to form ſchemes for the purpoſe of ducing 


honeſt women, in which abominable wickedneſs, I have been but too often. 
ſucceſsiul, bath with married and fingle; and have had three children laid, 


0 charge in conlequenge o this illicit hehaviour. 


At the age of fifteen years, I:was Lawkilly ml to Polly Beam, of- | 
a reſpectable family in my native country She is now here, io witneſs the 


awful end of her unworthy huſband. By her I have had one ſon, a to, 


the belt of my knowledge, ls now living, about five years old. 


In July, 1796, I came over to Ae und; a few days after I 1 WR 
came to this county, and worked with ſeveral people, viz. Henry Grubb,” 
George Allick, Jacob Whiteman, Michael Hach, and George Calbach, to_ 
all of whom ſtrĩred my utmaſt to give Gatifagtion by a Gat gag: dili- 
gent attention to my employment.” N ; 


Although I confeſs myſeif to be kiigoully wicked i in the ſi oh of God— = 


-and deſerving the melancholy death that will ſhortly be inflicted, agreeably 


to the laws of this country; yet, I ſolemnly declare, in the preſence of that 
God, before whoſe awful tribunal I expect in a few hours to appear, to give. 
an account of all the deeds done in this life, That the Depoſition which I 
gave to the Grand Jury in March laſt, was the whole truth. But I ac- 
knowledge that the woman ſpoke of in my teſtimony before Squire Car- 
penter, was not my wife, but one of thoſe females I had wickedly led a- 
ſtray: Neither was it txue, that I purchaſed the Piſtols, as I have repreſented. 
It was Peter M<Donough who procured them, ag well as { large Knife | 
and a Bullet Mould, i in {ancaſter; F 


I cannot tell whether it was John * or N M<Donourh: whe per- 
petrated the fatal murder; but after they had returned to me, where I wy 
holuing the Horſe, at the end of the Lane, Hauer informed me that one o 


mne Shitzes had ma- ie his eſcape ; however, ſaid he, if he does not die with 


what he has got, an I am nat put to Gaol for this, I will ſhoot him, and 
it Jam, my wife will poiſon him, which ſhe would have done long ago to 
both, had the not thought it a pity for the Girl and two little Boys in the 
ſawn houſc. 


3 1 legreghia world, 1 conceive it a duty I owe to Humanity and to 
my God, to make omg; that Peter M Donough, Hugh M. DBonough, 
Francis Cox, and Paurick Deng , were to my knowledge, aiding in the, 
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Hellich 1 (for which T am toſuffer) equally with myſelf: And that John 


Hauer, my fellow-ſufferer, has declared to me, that his wife Elizabetli 


Hauer, was alſo privy and affified in forming the horrid deed againſt her 
brothers, as alſo his brother Solomon Hauer: And that it was ſettled be- 


tween him and Peter M Ponough, to deſtroy me afterwards. The latter 
part of this information Hauer made known to me, while we were confined 
in one apartment together, and during the time he has behaved ſo uncommon 
to all who viſited him, ii order to appear inſane : But in private, has often 


informed me how he would behave, in order to frighten the people into a. 
belief of his lunacy - and repeatedly declared ſince we have been confined, | 


that if he eſcaped this time he would aſſuredly deſlroy the ſurviving brother, 
Peter Shitz. „„ 1 foes 


It is alſo my duty to diſcloſe, for the ſecurity of my fellow creatures, 4 
horrid Murder, perpetrated by Peter McDonough, on his Uncle in his 


native country, about 8 years paſt : The old gentleman was a Bachelor of , 


conſiderable Eſtate, and betrothed to a young woman in his neighbourhood: 


Peter fearing this would be the means of excluding him from the inheritance, 


took the wicked reſolution. ts murder him, which he fatally efleded, by 


ſtabbing him in a moſt barbarous manner, and afterwards threw the bleeding 


corpſe upon the fire, which burned away a great part of his head. He was 


cleared on his trial, by reaſon of perjury (known to beſo after his eſcape} 
of the principal Witneſs, named Molly Farley, to whom be has rey, 


fince been attached—and ſhe was to have been a principal Witneſs agai 


him at the late Court—but has diſappeared, and by that means he has 


eſcaped the ſecond time, that awful juſtice which awaits him. 


I return my ſincere thanks to the worthy Miniſters of the Goſpel, who 
have attended me in my ſolitary priſon for the good of my ſoul ; and truſt 1 
feel greatly relieved from the heavy burden of fin which has preyed upon m 
foul from their bleſſed counſel—may God reward them for their kind ſervices; "= 
I have received unmerited tenderneſs and humanity from all the Gentlemen _ 
of Harriſburgh, whoſe pity has excited them to vifit me I pray them ta 


accept my laſt thanks. 


Is an truly affirm I hase never floten any thing in my life, nor did I ever 
TDheat any perſon, to my knowledge, of the value of a ſhilling. But I con- 
| fels myſelf guilty of knowing and aflifting in the dreadful and cruel Murder 


which I muſt in a few—alas ! very few hours expiate with my own life ! 


And I pray, my fetlow-creatures; who may witneſs my ſhameful Death, to 

ware of the temptations that young and ſuſceptible minds are always in 
danger of. In following too much the diQates of my own defires, I forgot 
my religion—4las ! I forgot my God I And now cloſe my eyes on all 
earthly things, and die in the prime of life, aged a little more than 'Twenty 


Years !—in full hopes that my Heavenly Father, will accept my penitent 
Soul, through the merits of his Son Jeſus Chriſt, who died to ſave Sinners: 


_ ..*...,- (Signedh CHARLES MM AN Us. 
In the Goal at Harriſburgh, July 12, 1798. 
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